#36(L) 8/30/67
Memorandum 67-51

Subject: Study 36(1) - Condemnation Law and Procedure (Possession
Prior to Final Judgment and Related Problems)

- The attached tentative recommendation is submitted for your revision
&nd-approval prior to printing. In accordance with the Commission's
decision at the June meeting, we plan to approve the tentative recom-
mendation for printing at the September meeting.

We are endeavoring to follow the same procedure on condemnation
law that we followed on evidence. We will publish a series of tentative
recommendations and research studies, distribute them for comment, and
consider the comments as we prepare the comprehensive statute. We plan
to publish the research study (published in the Santa Clara Iawyer)} with
the attached tentative recommendation.

You will recall that the Commission determined to submit a recom-
mendation on recovery of the condemnee's expenses on abandonment. See
Memorandum 67-50 and the attached Recormendation. Any changes made in
the substance of that recommendation will be included in the portions‘
of this tentative recommendation that relate to abandonment.

The staff has made minor editorial changes throughout this draft
and the preliminary portion of the recommendation has been rewritten.

In addition, we have made the changes that the Commission directed at

the June-meeting, This draft has been sent to our correspondents on
condemnation law, and thus we may be able to incorporate usable suggestions
before the September meeting. Also, of course, we would appreciate any

of the Commissloner's revisions for the same purpose.

Significant changes not previocusly approved are listed below.
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Section 1249 (pcgc 9 of the "Recormended Legislation”)

Paragraph (4) of subdivision (a) of Section 1249 has been revised.
The language shovn was formilated by the Commissicn and in view of the
great variety of things a condemning agency may do that may affect
market value before the commencement of an eminent domain proceeding,
it seems impossible to devise more precise language.

Subdivision (b) has been revised as directed at the June meeting.
The purpose of the revision is to make the subdivision coincide with
subdivision {a), and to rake it clear that the precept stated in (a)
applieg in determining the "before" value of the remainder of a larger

parcel.

Sectlons 1252 and 12552

Originally, Section 1252 (page 20) was amended in this reccmmenda-
tion sclely to provide the correct cross~references. However, since
this tentative recommendation undertakes to deal with abandonment, the
staff believes that Section 1252 should be clarified and has revised
Section 1252 Yo specify, in effect, that an implied abandonment resulting
from the condemnor's failure to pay the award within the time provided
by statute has the same conseguences as an abandomment on motion of the
condemnor.

Section 1255a (page 25} has been revised to delete the sentence
{in subdivision (a)) on implied abandomment for faillure to pay the
amount of the award within the time allowed by statute {the substance
of this sentence is included in Section 1252 as revised) and to conform
the section to the language used in our recommendation on recovery by

the condemnee of his expenses on abandonment.
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Chapter 1 (commencing with Section 1268.01; page 31)

Two significant changes were made in this chapter at the June
meeting. Subdivision (b) of Section 1268.01 (page 32) has been revised
to require that the condemnor have an appraisal made of the property and
deposit the amount of that appraisal. The subdivision, in connection
with subdivision (b) of Section 1268.02 (page 34), reguires that the
condermee be afforded a copy of the appraisal report and that the
appraisal report include all information required to be given under cur

1

"exchange of information" bill. This subdivizion has not previously

been considered and approved.

Subdivision (b) of Section 1268.09 (puge 44) has been revised to
state the "impmnity" of a preliminary approisal in terms of an immunity
from impeachment or from being considered an admission. At the last
meeting, the staff was directed to consider whether the policy of the

subdivision is not wrong, and whether the policy should not be, in effect,

+to hold the condemnor to the figure shown by the appraisal it uses in

1 In commection with this requirement, and with our exchange of Iinfor-

mation bill, the Commissioners may be interested in a study of

Pretrial Discovery in Condemnation Proceedings: An Evaluation in

&5 ST, JOON'S L. RBvV. 52 (No. 1, July 1967). The article states

that insofer as the property owner's obtaining valuation informa-

tion is concerned, perhaps discovery should be an irrelevante, &8s

he ought to be entitled to the condemming agency's valuation data

as 8 matter of course. The study concludes:

It appears that there is = new liberal tendency in both

the federal and state areas, favoring pretrial discovery in
condemnation cases. Due to the unigque nature of a condemnation
proceeding, it is evident that additional measures for protection
of the condemnee should be adopted. It is urged that a recog-
nition of this fact in a procedural rather than substantive law
vein will cause the vell of secrecy to be lifted in condemnation
cases. The inequity of a situation which allows the sovereign
to negotiate with an ignorant condemnee requires rectification.
In this manner, the condemnee who is losing his land through no
fault of his own will be better able to conduet proper and ;
useful pretrial negotiations in seeking to receive the just !
compensation reserved for him by the Constitution.
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making the deposit of probable compensation.

The problem has no exact parallel under existing law as only
affidavits are reguired to justify the amount deposited and only "the
amount deposited or withdrawn" is excluded from evidence at the trial.

The apparent effect of permitting impeachment by reference to the
preliminary appralsal report would be to arrive, by indirection, at some-
thing resembling the so-czlled "jurisdictional offer" requirement imposed
in many jurisdictions. In other words, the award could hardly be less
than the condemnor's cun appraisal. But this effect would be obtained
only in those cases in which the condemnor is required or chooses to
nake a deposit. The staff, however, recommends the principle stated in
subdivision (b) as shown. The probable effect of "binding" the condemnor
to its original Figure would be to cause very niggardly deposits to be
made and would accentuate the problem of "two trials" of the issue of
compensation. (It is highly desirable to rrevent the deposit and with-
drawal procedure from becoming a "preliminary trial" of the issue of
compensation.) Also, even in the many jurisdictions that have a
"jurisdictional offer" requirement and impose significant sanctions for the
failure to make 2n adequate offer, the offer actually made is not used as
evidence or for purposes of impeachment or as an admission. Rather, the
amount offered is made immaterial as an evidentiary matter, but the
cousequences are mrnde to turn upon  the adeguacy of the offer as gauged
by the eventual result. It should also be recognired that permitting the
condemmor to deposit its appraiser’s estimate of value (subject, of course,
to change on motion of the property owner) is calculated to facilitate
withdrawal by giving the condemnor no reason to object to withdrawal of

the total amount deposited.
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Therefore, although the more fundamental gquestions are recognized,
the staff recommends retention of the subdivision, having in mind that
it pertains only to the deposit, changes in its amount, and its with-

drawal.

Chapter 2 {commencing with Section 1269.01; page 46)

With respect to Chapter 2; the Commission at the June meeting was
disposed to retain Section 1269.01 which states existing practice in
right of way and reservoir cases, and to include Section 1269.02 which
provides a very circumspect extension of early possession by noticed
motion in other takings by public agencies, entities, and utilities.
Both sections have been changed to reflect the fact that our proposal
would permit the condemnor to deposit the amount indicated by its
appraisal, which amount is subject to change on motion of cither party.
Pursuant to the decision made at the June meeting, Section 1269.03
{page 50) has been deleted and the section left blank., Former versions
of the section would have provided for an appeal from an order granting
or denying "irmediate possession.” Deletion of this section retains existing
practice (which is thet appellate review of orders for possession made prior

to judgment is obtained by mandamus or prohibition}.

Constitutional amendment (page 8C)

At the June meeting, the Commission determined to include in the
recommendation a revision of Section 1h of Article I of the Calffornia
Constitution, even though the Commission does not propose to introduce
a resolution in the forseeable future.

The Commission is aware, of course, that the public agencies are

opposed to deletion of their "self-executing" authorization for "immediate
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posscssion” in right of way and reservoir coses, and that counsel for
property owners are opposed to any change in the assumed prohibition
against legislative provision for such possession in other cases. It
remains true, however, that detailed provisions on "immediate possession'
are not the sort of thing that should be conteined in the Constution,
and that the existing provisions came to exist through a rather tortuous
course of amendments to Section 14. We should a’ least record our views
as to a revigion for the benefit of the Constitutional Revision Commission.

The form of amendment approved at the June meeting is shown on page 80.
The effect of the amendment would be to delete  the existing authorization
for immediate possession and to cause Section 1h to state that the Legisla-
ture may provide for possession prior to judgment {a statement that is
necessary, if at all, only because of the peculiar history of this subject
in California). The limitations upon the Legislature would not be framed
as "self executing," but would specify that any legislation authorizing
possession prior to judgment must require that probable compensation be
deposited for the owner; that the amount be subject to determinaction by
the court on motion of any party; and that the amouni be withdrawable
immediately under procedure to be provided by the Legislature.

In 1961 the Commission reccmmended deletion of the existing detailed
content of Section 14 and inclusion of such a general authorization to the
Legislature. However, the companion legislation recommended ot that time

would have authorized immediate possession in all cases by the existing

ex part procedurc. It is at least possible that the comparatively modest
extensicn of "immediate possession” by noticed motion provided by this
recommendation, and the various additional procedural safeguards afforded

the property owner, and certain benefits provided to the property owner
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in connection with early possession, will cause this proposed amendment
to be viewed in a more faveorable light.

Incidentally, there is no problem in comnecticn with this proposed
amendment under the other provisions of the California Constitution
(e.g., due process) or under the Constitution of the United States; the
guestion is simply what, if anything, Scction 1k should say about the
taking of possession before Jjudgment.

Bespeclfully submitted,

Clarence B. Taylor
Asgistant Executive Secretary
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TENTATIVE RECOMMENDATION
of the
CALTFORNTIA LAW REVISION COMMISSION
relating to
CONDEMNATION LAW AND PROCEDURE

Number 1--Possession Prior t9 Final Judgment and Related Prohlems

STATUTORY REVISION

Extension of Provisions for Possession and Payment
Prior to Judgment

Background

The Constitution of California, in Section 1k of Article I,
authorizes the state, cities, counties, and certain districts to
take possession of the property to be condemned immediately upon
commencenent of an eminent domain proceeding, or at any time there-
after, if the condemnation is for any "right of way" or "lands to
be used Tor reservoir purposes." Excepi o0 this limited extent,
there 1s no procedure under the California Constitution and statutes
by which the condemnor may obtain possession prior to entry of
Jjudgment and, of course, no procedure under which the property
owner nay receive compensation until that tine.

In its general application, Section 14 forbids the taking of
property "without just compensation having first been made to, or
paid into court for, the owner." In reliance upon this provision,

the Suprene Court of California, in Steinhart v. Superior Court,

137 Cal. 575, 70 Pac. 629 (1902), involidated certein legislation

Code of Civil Procedure Section 1254 provides a procedure whereby
any condemnor may obtain possession "at any time after trial and
Judgrent entered or pending an appeal from the judgment."
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enacted in 1897 that authorized the condecmmor to take "irmediate

possession" in any eminent domain procecding. The Steinhart decision

has been considered by some to bar any statutory extension of pro-

visions for possession prisr to entry orf judgment. The legislation

of 1897, however, not only did not require any periosd of notice to

the property owner tut it slso permitted peyment c¢f the eventuslo.award to be
secured by bond and thus did not provide for any actual payment to

the owner of the property. The court involidated that legislation

upon the logical ground that, even if money had been deposited, it was

not "paid ints court for the owmer" unless it was availoble to him,

The "self-executing” provisions of Section 14 that now authorize
"immediate possession" without payment to the owner "haeving first
been made” were added by various armendments to overcome the assumed
effect of the Steinhart decision.

The narrow limits of the authorization for sarly possession in
Section 1L reflect a fairly general irpression that the best interests
of the property owner always lie in posiponing the inevitable relin-
quishment of possession as long as possible. There is some justifi-
cation for this irpression because the California Constitution and
statutes for many years failed to provide adequate proacedural zafe-
guards ior the property owner. Before 1957, there were no provisions
whatever for withdrawal of the required deposit. Furthermore, no
period of notice to the property owner was specified and the order
for possession could be made effective when granted. These pre-1957

rules afforded at least the possibility of serious inconvenience to
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the properiy owner.2

Nevertheless, upon careful analysis, it becomes apparent that
more general provisions for early possession, with appropriate
safeguards for both parties, would be of benefit to both condemnosrs
and condermees., To the public agenices, an assurance of timely
possession facilitates an orderly program of property acquisition.
In acquiring property for public use, it is virtually essential
that there be a definite future date as 57 which all property nesded
for the public improvement will be available. An undus delay in
acquiring even one essential parcel can prevent construction of a
vitally neceded public improvement and can complicate financial and
contractual arrangements for the entire project. To avoid such a
delay, the condemnor ray be forced to pay the owner of that parcel
more than its fair value and more than the owners of similar property
received, In general, the need of the public agencies is not for
haste, but for certainty in the date of acquisition., The variable
conditions of court celendars and the unpredictable perisd required
for the trial, appeal, and possible retrial of the issue of compen-
sation preclude any certainty in the datc of acquisition if that
date 1s delermined solely by the final Judgment in the proceeding.
Lack of the right to obtain possession prior to final Judgment thus

may lead to precipitant filing of proccedings and premoture ecquisition

2 Certain improvements in these rules were made in 1957 and, in 1961,
the Legislature enacted legislation recommended by the Qormission
that partially systergtized the law on this subject. See Kecsrmendation
and Study Relating to Teking Possession and Passage of Title in Bminent
Dorain Proceedings, G

1}. See also Cal. Stats. 1961, Ch. 1613; p. 34h2,
anending or adding CODE CIV, PROC. §§ 12h3.k4, 1243.5, 1243.6, 1243.7,
1249, 1249.1, 1253, 1254, 1255a, and 1255b,
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of property, all to the disadvantage of both taxpayers and property
owners.

From the condemnee's point of view, if reasonable notice is
given before possession is required, and if prompt recelipt of the
probable value of the property is assured, possesgion prior to
Judgment frequently will be advﬁntageous. Upon filing of the condem-
nation proceeding, the land owner loses most of the valuable incidents
of ownership. He is practieally procluded from selling or financing
the property and is legally deprived of anmy further inersase in the
value of the property. He is also denicd corpensation for any improve-
ments nade after service of the surmons in the proceeding, As a
practical uwatter, the property owmer usually must find and purchase
another pioperty prior to termination oF the litigation, He nust alss
defray thc expenses of the litigation. Tt is possible that these
difficultics will force him to settle for an amount less then he would
have eventiually received in the condemnation proceeding. In contrast,
the taking of possession and payment of approximate compensation prior
to judpment permits the condemnee to mect these problems and expenses
while proceeding with the trial on the issue of compensavion,. Even
if the condemnee has no urgent need for vrompt payment, he may invest
the amount he recelves aé approxizate compensation in other property or
he -ray-leave.-1t.on depbsit and receive intereet at the legal rate of
gseven ‘percent thrcughout the proceedizg.

The necessity of determining the right »f the condermor toftake
the properiy before such an exchange doses not preciude broadened

provisions for exchanging probable compensation and possession prior
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to judgment. The limiting doctrines of "public use" and "public
necessiby” once played important roles in condemnation cascs. Now,
however, the only substantial question to be determined in virtually
ell condemmation proceedings is the amount of compensation. And,
because the question of the condemnor's right to take the property
is decided by the court, rather than by the jury, procedures can be
fashioned o permit expeditious determination >f that question in
the cases in which it arises,

The cxisting constitutional authorization for “immediate possession"
in tekings for "rights of way" applies 5 most acquisitions for high-
way, frecwoy, and street purposes. As cxpansively interpreted, the
authorization for such possession in takings of "lands Tor reservoir
purposes” applies to nmogf: acquisitions of property needed to develop
and conserve water resaﬁéﬁé;; It has beeome apparent, however, that
these iwo classes are neithe;‘entirely logical nor sufficiently
inclusive, Far example,‘h local govermmcnt may obtain possession of
the rights of way for a sewerage system, but may not obtain possession
of the site for the sewage treatment plant or sther facility.

The development of highways, and especially freeways, sometines
necessitaics the toking of property outside the right of way. Even
though the acguisition is by the state, no authorization exists for
early possession of property sutside the boundaries of the right of
way. Similarly, many acquisitions in which possession prior to judg-
ment would be appropriate are excluded toth by the limivation as to
entities and by the limitation as to the publie purpose Tor which the

property is being acquired. As an exarmle, an assured date of
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possession is not available for the acquisition of a school site, how-
ever greav the need and whatever the size or responsibility of the

school district.

Recommendotions

The Commission has concluded that the range of cases in which
possession prior to judgment is available should be substantially
extended. At the same time, procedures should be provided that will
fully protect the rights of property owiers and assure them of the
actual receipt of approximate payment at the time possesdsion is takem.,
Accordingly, the Commission recommends:

1. Any public entity should be authorized to sbtain possession
prior to Jjudgment for right of way or ireservoir purposes., Most, if
not all, public entities now have this privilege under Section 14 of
Article I of the Colifornia Constitution. The procedure now followed
in obtaining possession for these purposes should be retained in sub-
stance, except that the period of notice %o the owner and sccupants of
the property should be extended from 20 days to 60 days. The present
20 days® notice cen result in seriosus inconvenience t2 the owner or
Sceupants of the property. The 60 days' notice requirement will reduce
the possibility of such inconvenience and will also make passible the
actual disbursement to the property owner of the required deposit before
he is required to relinguish possession. ,

2. In other c¢ondemnation proceedings brought by public entities
or by common carriers ar public utilities, the plaintiff should be per-
mitted to obtain possession prior o Judgment if, upon regularly noticed

motion and after consideration of the facts of the particular case, the
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court detcrmines that (a} the plaintifi is entitled to take the property
and (b) the plaintiff's need for early possession clearly osutweighs

any hardship the swner or occupant will suffer if possession is taken.
The court should be authorized to fix the date for passession in light
of the facts of the particular case, but in no event should the date

for posscssion be less than 60 days after the making of the order.

This method of obtaining possession should be limited to public entities,
public utilities, and cormon carriers o avoid extending the right to
the exceptional cases in which so-called “"private" condemmation is

authorired.

Deposit and Withdrawal of Probable Compensation

The Commission recommends that the substance of the existing
procedure for making deposits prior to judgment be retained with the
following principal modifications:

1. Existing law provides for the Cepositing of approximate
compensgation only in connection with an order for possession, However,
any condemnor, whether or not it seeks possessiosn prior <o judgment,
should be authorized to make & deposit o7 +the probable ansunt of ecom-
pensation that will be awarded in the proceeding. After a deposit is
made, the condemnor should be entitled to an order for nossession,
effective 30 days after the making of the order, if the defendants
entitled to possessisn either vacate the property or withdraw the
deposit,

The rceommended procedure would provide a method by which the
parties could effect a transfer of the right to posgession in exchange

for substantial compensation without prejudice to thelr rights to
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litigate the issue ¢f compensation. It would benefit both parties to
the proceeding. The property owner could withdraw the deposit and thus
finance the acquisition of other property and defray other expenses
incident to the taking. The withdrawal would benefit the condemnor, for
it would, as under existing law, waive all defenses to the procesding
except the claim to greater compensation and it would also permit pos-
session to be obtained without regard to the uncertain date that the
trial and possible appeals may be conciluded.

2. Before making the deposit, the condemnor should be required to
have an sppralsal made by an expert appraiser. The amount deposited
should be the amount determined by the appraiser to be the probable
amount of compensation that will be awarded in the proceeding. The
condemnor should be reguired to notify interested parties of its having
made a deposit and to make available a copy of the appraisal report upon
which the amount of the deposit is based. The amount deposited should be
subject to review and change by the court on motion of any interested
party. Under existing law, the court fixes the amount of the deposit on
ex parte application of the condemnor. Necessarily, the amount fixed is
almost always the amount suggested by the condemnor. Although existing
law gives the condemnee the right %o have the court redetermine the
amount of the deposit, éxperience has demonstrated that the court, having
once made an order fixing the amount of the deposit, is reluctant to
reconsider that decision even though the ipitial order was made on
ex parte application.

The recommended procedure would streamline existing practice by
eliminating the need for an ex parte application to have the court fix
the smount of the deposit in every case. Yet it would fully protect the
property owner because he will be entitled to consider the appraisal
report on which the amount of thedeposit is based and to have the court

review and revise that amount in any case where he believes that the
-8-
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deposit is inadequate.

3. The existing system for withdrawing the deposit should be
streamlined to sliminate obetacles and delays. The following changes
are recohrcnded:

(a) A party seeking to withdraw a deposit should be Pernitted
t> serve the notice of his application by mail on the other parties
and thelr attorneys, if any, in all cascs in which the other party
has appearcd or been served with the corplaint and summons. Under
existing practice, withdrawal is not pernitted unless porsonal service
of the notice is made upon all parties.

(b) The existing absolute prohibition of withdrawal if personal
service cannot be had should be eliminaied. guite often "defendants"
in eminent domain proceedings can easily be shown to have oo compen-
sable interest in the property. The cousls con protech the rishts of
persons upon whom it is not poasible to nake service by requiring
a bond or limiting the amount withdrawn in any case where it appears
that the party not served actually has o compensable interest in the
property.

{c) Where there are conflicting claims to the amsunt to be with-
drawn, She requirement of an undertaking should be left to the dis-
cretion of the court, rather than being required as & maiter of course.
In many cases, there will be no practical deanger that the amount with-
drawn will exceed the eventual award to the perty and the existing
requirement that an undertaking be provided impoges an unnccessary
obstacle to withdrawal. In any case where there is an actual risk
of an excossive withdrawal, the cour: can require an underiaking er

limit the amount to be withdrawn.
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L, Existing law requires the condesmor to repay the cost of bond
premiums vhere the need for the bond arises from the condemnee's efforts
to withdrav an amount greater than that sriginally deposited. Repay-
ment is not required under existing law if the bond is reguired because
of competing clainmg among defendants. The latter rule should be
changed to require reimbursenent unless the need for the bond arises
primarily from an issue as to title betwcen the claimants,

Conflicting claims to a deposit usually result from the need to
allocate the award among owners of separate interests in the property.
Hence, thc need for the allocation--as w2ll ag for the bond--arises
from the condemnation Proceeding rather than from any act or omission
of the defendants. Imposition of the cost of the bond on the condemnor

is tharefore justified.

Deposit on Demend of Property Owner

The Commission has considered provisions in other siates that
permit the condemnee, in all cases, to demand approximate compensation
at the beginning of the Proceedings. Under these provisions, the
condemnor usually is given the right to possession upon complying
with the demand of the condemnee. Although these provisions have
obvious nerit, integration of such a requirement into Californis
condemnation procedure doeg not appear feasible at this time. None-
theless, a greater incentive should be provided to the condemnor to
deposit approximate compensation in cases in which the condemnee's
residence is being taken. The need to purchase anosther home befsore

he receives the final award places a rarticularly onerous burden upon
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such a condemnee. The Commission therolore recommends enactment of a
provision pernitting the condemnee to demand that a deposit be made
if the property being teken is residentcinl property having not more
than two dwelling units and the condemnce resides thereon., If the
deposit is not made, interest at the legal rate of seven percent
should be allowed on the amount of the eventual award from the date

that the deposit should have been made.

Pogsession After Entry of Judgment

Code of Civil Procedure Section 1254 permits any condemnor to
obtain possession following entry of judgment by depositing the
amount of the judgment and an additional sum determined by the court
to be adequate to secure payment of any additional amount that may be
recovered in the proceeding., The procedure is available even though
either party appeals or mekes a motion Ior a new trial. Unlike
provisions for possession priosr to Judgment, this authorization for
possession after judgment does not raise constitutiﬁnal problems.

See Heilbron v, Superior Court, 151 Cal. 271, 90 Pac. 7056 (1907).

Even though the judgment may be reversed or set agide, provisions
for possession after entry of judmment are properly distinguished from
those for possession prior to judgment. The judgment determines the
condemnor's right to take the property, the amount of the award, and
the allocation of the award among defendants. Since wotiong in the
trial court, appeals, and possible new -rials may take years, the
procedurz is beneficial to both parties. The period during which

the property owner is precluded from renting, selling, or improving
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the property is reduced, and he may withdraw the depasit cnd carry out
his plans for the future, From the condennor's standpoint, the pro~
cedure is virtually essential to preveni public improvenenis being
delayed for protracted periods or having o be abandsned altogether.
The Commission therefore recommends relention of this post-judgment
procedure with the following principal modifications:

L. The court should not be requirzd in every case .2 determine
an amount, in addition to the amount af <he Judgment, thav the con-
demnor nust depasit to secure Payment of any further recovery in the
pProceeding. A procedure already exists for increasing or decreasing
the amount on deposit on motion of either party. This procedure
should bz adapted to permit the pProperty owner to make a motisn to
compel deposit of an additional amount if he deems that course neces-
sary. Thus, the total procedure for deposits would be streamlined and
& single simplified procedure would be made applicable to deposits
made after judgment as well as to those made before judgment.

2. Ixisting law should be clarificd to permit the condemnee,
after entry of judgment, to withdraw = deposit that was made prior
to Judgment under the simpler provisions for withdrawal of a deposit
pade after entry of judgment. Upon entry of the judgment, any reason
for two qifferent-withdrowal procedusds dt8dfpenrs.

3. Oue uniform procedure should b2 provided for paying the
amount of the award into court after entiry of judgment, whether or
not either porty plans to appeal or move for & new trial, and for

withdrawing the amount so paid. Under existing law, unnccossary
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confusion nas arisen from the purely theoretical distinction between
& payment into court $o satisfy the judgment (CODE CIV. PROC. § 1252)
and a deposit made pending appeal or motion for new trial (CODE CIV.

PROC: § 1254),

Date of Valuation

Since 1872, Code of Civil Procedure Section 1249 has required
that the property to be taken be valued as of the date the summons is
issued. In an attempt ts improve the position of the property owner
and to compel the condemnor to expedite the proceeding, a provision
was added in 1911 specifying thet, if o case is not brought to trial
within one year and the delay iz not coused by the defendant, the
date of valuation is the date of trinl, Neither the taking of posses-
slon nor the depositing of approximate compensation has any bearing
in determining the date of valuation. TIn cases in which the issue of
compensavion is once tried and a new trinl is necessary, the Supreme
Court of California has held that the date of valuation remains the
same date used for that purpose in the original trial.

The Commission has considered the oft-made propasal that the date
of valuation be, in all cases, the date »f trial. Much can be ssid
in favor of that change. Unless the condemnor deposits approximate
compensation and takes possession of the property at that time, the
date the proceedings are begun is not an entirely logical date of
valuation. Tt would seem more appropriaic to ascertain the level of
the general market and the value of the particular property in that

market at the time the exchange of the property for "jus: compensation"




actually takes place. Also, in a rapidly rising market, property values
nay have increased 5o much that the property owner cannost purchase egui-
valent property when he eventually receives the award. In other states
in which the power of eminent domain is exercised through judicial
proceedings, the majority rule is to fix the date of trial a8 the date
of valuation. Nonetheless, the existing California rules appear to

have worked equitably in most cases. The alternative rule might provide
an undesirable incentive to condemnees to delay the procecedings to ob-
‘tain the latest possible date sf valuaiion. And, as a natter of con-
venience, there is merit in fixing the dole of valuation as of & date
certain, rother than by reference to the uncertain date that the trial
may begin.

The Commission therefore recommends retentisn of %he existing
rules with the following modificotions:

1. The condemnor should be permitted t5 establish an early date
of valuaulon by depositing the probable anount of compensation for
withdrawel by the porperty owner., In addition to being o needed incen-
tive to condemnors to provide approximate compensation, the rule would
accord with the suppoartable view that the property should be valued as
of the time payment is made. Por convenicnce, the date of valuation
should be the date the deposit is made unless an earlier date is nade
applicable by the existing rules. A daic of valuation thus established
should not be subject to change by any subsequent development in the
proceeding, -

2. In case of a new trial, the datc of the new trial, rather than

the date used in the original trial, should be the date sf valuation
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unless the condemnor deposits the amoun’ awarded in the original trial
within 2 recasonably brief period after cotry of judgment in the original
trial. Unless such o depssit has been nade, the date used in the
original Lrial ig of no practical or economic significance. To clarify
existing law, a similar rule should be provided for a "retrial" fol-
lowing a nistrial, except that the amount t5 be deposited should be
deternined in the same manner as s deposit made to sbtain possession
before judgment.

3. 4s a technlcal matter, provisions respecting the date of
valuation should be changed to compute that date from the filing of
the complaint rather than from the issuance of surmons.  Under early
law, the issuance 5f sumons marked the inception of the court's
Jurisdiction over the property. As that rule no longer prevails, the
date of filing of the complaint would be more appropriase.

4. The Street Opening Act of 1903 (5T, & LYo
CopE  §° M000-4443) and the Park and Playground Act of 1909
{ covr, copu §§ 3B000-38213) specify dates of valuabion that differ
from Those provided by the Code of Civil Procedure. As there appears
to be no justification for the discrepaincy, these acts should be
anended ©o conform them to the provisions of the Code of Civil

Procedure.

Changes in Market Value Beforc the Date of Valuation

It is generally recognized that announcement of a publie improve-
ment may cause property to fluctuate in value before any eminent domain
proceedings are begun. Existing California statutes do not deal with

the problen. Case law establishes, however, that any incrcase in the




value of the property that directly resulis from the improvement itself
is to5 be ascertained and disallowed in arriving at the compensation to
be made far the property. Decisions as to the treatment o7 any decrease
in value ure uncertain., Notwithstandioz <he rule as to increases in
value, demands by property owners that alleged decreases in value be
considered have most frequently been denied. The reason commonly given
is that any attempt to determine the exisicnce or amount of such a
decreasc would be to engage in "unfathomable speculation." The injus-
tice to the property owner is clear, howreves, if general lLnowledge of
the proposed improvement has actually deproeiated ﬁhe market value of
the properiy prisr to the date of valustion. Equitably, the amount
awarded 1o the owner should be eguivalent to what the market value of
the propertiy would have been on the date of valuation bui for the
propased improvement's influence on the market. Such influcnce can

be shown by expert testimony and by dirce: evidence as to5 the general
esndition of the property ond its surroundings as well where the value
is depressed as where the value is enhanced.

The Commission therefore recommends “het & uniform rule for in-
creases and decreases be cstablished by siotute. The stotute should
provide that "market value" on the datc of valuation means such value
unaffected by (1) the public use to which the property is %o be devoted,
(2) the public improvement or project for which it is being taken, (3)
the eminent domain proceeding itsslf, or (L) any prelimincry actions
on the parl of the condemnor related to <che taking or damaging of the

praperty.
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Interest on the Jward

By cnalogy to other civil actions, interest in eminent domain
proceedings runs from entry of judgneant until payment of the award.

If poesession is taken before judgnent, inverest begins on the date
the condermnor is authorized tp take posscssion. The lattier rule is
constitutionally required as the owner nmust be compensaved for the

use of his property prior to his reccipt of the award. The courts
have held that interest on the eventunl award at the legal rate »f

seven percent is an adequate way to compule this compensation,

As to any amount deposited to sblain possession before judgrent,
interes. does not cease until and unless The amount is wichdrawn.
Thus, under existing law, the property owner may withdrow the deposit
and forgo interest on the amount withdrawn, or he may leove the amount
on deposit and receive interest at seven percent. While public agencies
may offsst a portion of this interest obligation by plaecing the amount
deposited in the Condemnatlon Deprsits Fund in the State Treasury, the
rate of revurn from that fund is much lower then the sevell percent rate
that accrues to the property owner. Denial of interest can be justi-
fied, hovever, only if the amount deposived can be withdrawn promptly
and easily. Although the provisions for withdrswal can and should be
streamlined, there appears t2> be no way {2 overcome the obstacle
presentzd by the possible existence of senarate interests in the
property. On trial of the issue of comnensation, the condemnor is
entitled €5 have the property valued as o whole, irrespective of the
existence Of geparate interests. The oward is segregatcd only after

its total amount has been determined. Deposits prior to judgment are
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made in vhe aggregate and are nat segrepsoted among separate interests in
the proverty. Condemnors consider it essential to retain these features
of the existing law. Hence, there is 1itile justification for tolling
interest zt the time the deposit is made if the condemnee may no longer
have posscssion and yet be faced with obhsiacles in withdrawing the
deposit.

Aceordingly, the Commission recormends retentisn of the substance of
of the existing rules on payment of inuverest with one significant change:
Interest on amounts deposited prior ts Judgment should ccase to accrue
upon envry of judgment. Under existing law, interest does not cease
upon an auount deposited before . Jjudgment even upon eniry of judgment.
Upon eniry of judgment, however, the anount that may be wiihdrawn by

each party has been determined and no obstacles to withdrowal exist.

Abandonnment of the Proceeding

Before 1961, a condemmor could abandon the proceeding at any time
before expiration of 30 days from final judgment, even if possession of
the propervy had been taken. On the Comission's recommendation, the
Legislature in 1961 enacted the equitable principle that abandomment
without the consent of the condemnce will not be permitied if the
court deiermines that the condemnce has changed his position in justi-
fiable reliance won the proceeding. Tuis equitable rule applies
whether or not the plaintiff has taken possession, but it has particular
application t2 2 case in which possession has been taken.

The Commission does not recommend changing the basic rule
governing ocbandonment, even in connection with enactment oL more

general provisions for the taking of possession before [inal judgment.

Changes should be made, however, in the existing statutory provision

that permits the condemnee to recover certain costs and eXpenses on
-18-




abandonment. Existing law expresses the policy that the condemmee "be
restored to substantially the same position as if the proceeding had not
been commenced.”" Yet, the provision that authorizes the recovery of ex-
penses precludes recovery if the proceeding is dismissed 40 days or more
prior to the day set for the pretrial conference or, if no pretrial con-
ference 1s set, the day set for the trial. It has been held that attorney's
fees are not subject to this 40-day restriction and may be recovered
regardless of vhen the proceeding is dismissed. The restriction applies,
however, to all other fees and expenses incurred becsuse of the proceeding.
It has alsc been held that attorney's fees and fees of other experts may he
recovered for services reasonably necessary to defend the condemmee's
interest in the proceeding even though a portion of such gervices are
rendered before the complaint 1s flled. Becsuse there is no substantive
difference between attorney's fees and fees for the services of appralsers and
other experts and other expenses of preparing for trial, the Commission
recommends that existing law be amended to provide a uniform rule. The rule
should eliminate the existing 40-day restriction and permit the recovery of
all fees and expenses reasonably incurred regardless of the particular stage
at which the proceeding is abandoned. The rule should also permit recovery
of attorney's fees and fees of other experts thet are actually incurred and are
reasonably necessary to protect the defendant!s interests in the proceeding,
whether such fees are incurred for services rendered before or after the
proceeding is commenced.3

Recodification and Miscellaneous Changes

Title 7 (commencing with Section 1237) of Part 3 of the Code of Civil

Procedure, which deals with eminent domain, has been amended many times
since its enactment in 1872. Certain sections have grown to several pages

in length, and the organization of the title could be improved. Provisions
for deposits, withdrawals, and possession before final judgment should be
organized in a new title of the code consisting of three chapters dealing,

3 For a more detailed statement cf the considerations supporting the Com-
mission's recommendation on this topic, see Recommendation Relating to
Recovery of Condemnee's Expenses on Abandonment of an Eminent Domain Pro-

ceeding, O CAL. LAW REVISION COMM'N, REP., REC. & STUDIES
10




respectively, with the deposit and withdrewal of probable just compensa-
tion, possession before entry of judgment, and possession after entry
of Jjudgment.

In connectlon with the recodification of the provisions of Title 7
that deal wlth possession, deposits, and related matters, numerous changes
should be made in existing statutory langunge. Certain of these changes
would reflect appellate decisions construing existing provisions. Others
gshould be made in the interest of clarity and logical organization. The
reasons for, and effects of, these changes are indicated in the comments
to the particular sections of the legislation recommended by the Com-

mission.

CONSTITUTTONAL REVISION

The Camission has concluded that Scetion 14 of Article I of the
Californin Constitution should be revised. This section prants the
right of "immediate possession” only to specified public agencies in
right of wvay and reservoir cases. It does not assure the property
owner vhat he will actually receive compensation at the time his
property is taken,

The addition of the immediate posscssion provisions io Sectiosn 1b
reversed o long-standing policy of this state that properiy may not be

taken unless compensation has first been made, which was originally

adopted as a part 5f the present Constitution in 1879, Priosr to that
time, the Constitution had merely required that the owner of property
takep for public use be given just compensation, and it wos held that
paynent might be nmade within # reasonable time after the taking. In
1879, the present Constitution was adopted with the provision that
private property may not be taken sr danaged for public use "without

just compensation having first been made." The provisions of Section 1L
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that now authorize immediate possession vithout payment 1> the owner
"having first been made" were adopted to overcome this linitation,

The Comnission believes that the policy underlying the original
provision of the 1879 Constitutisn is sound and that the contrary
policy nov expressed in the irmediate possession provisions of Section
th is undesirable. A person's property should not be taken from him
unless he has the right to be paid concurrently for the property, for
it is at the time of the taking that he nust meet the expensesg of
locating and purchasing property to replace that taken and of moving
t> the new Loeation.

Another serious defect in Sectiosn 14 is that it severely limits
the agencies by which and the purposes for which possession prior to
judgment may be taken. This right is of great value to the publie,
for it permits the construction of needed publié projects without
undue delay. The Legislature should, therefore, have the power to
decide from time to time what agencies are to have the pover and for
what purposes the power may be exercised. Tt should not be necessary
to amend the Constitution each time a change in the needs of the people
of the staie warrants either an extension or contraction of the pur-
poses for which the right to possession prisr to Judgmeni may be
exercised,

Accordingly, the Commission recommends that Section 14 of Article I
be revised as fallows:

1. An explicit provision should be added assuring property owners
that they will be compensated concurrently whenever possession of their

property is taken.
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2. The lengthy proviss to the first sentence, which authorizes
"immediate possession” in certain cascs, should be deleted and a pro-
vision should be added giving the Legislature authority o specify
{a) the purposes for which, and entities by which, possession may be
taken prior to judmment and (b) subject o the requirenmcni of concurrent
poyment, the procedure for such cases. It should not be necessary to
apend the Constitution every time that it is found that the existing
procedurcs are faulty or can be improved.

3. In the first sentence, the phrass "which compensatisn shall be
ascertained by a jury, unless a jury be waived, as in other civil cases
in a court of record, as shall be prescribed by law" should be clari-
Tied to sicte that "just compensatisn shall be assessed in a court of
record as in Sther civil cases and, unless a jury is waived, shall be
determined by a jury."

4. The second portion of the first sentence, prohibiting "appro-
priation" of property "until full compensation therefor be first made
in money or ascertained and pald ints court for the owner," should be
deleted as surplusage.

5. 'The language >f the first sentence requiring thai, in certain
cases, compensation be made "irrespectiive of any benefits from any
Improvemcnt proposed by such corporation” should be deletcd. The phrase
applies only to "corporations other than mmunicipal" and, oddly, only
to takings for right of way or reservoir purposes. The langunge ney be
inoperative under the Egual Protection Clause 5f the Fourteenth Amend-

ment to ‘he Constitution of the United States. See Beveridge w. Lewlis,
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137 Cal. 519, 70 Pac. 1083 (1902). 1In any event, the complex question
of the oflsetting of benefits in cases of partial takings should be
left to the Legislature.

6. The last sentence of the section, which declarcs certain
logging and lumbering railrzads 1o be "Mublic uses" and specifies
that the <aking of ﬁroperty for such purposes constitutes the taker
a cormon carrier, should be deleted. Takings for this purpose are
authorized by existing legislation, and the constitutional provision
is obsslete since it applies only to "a railroad run by steam or
electric power.” Buch railroads have been largely replaced by rail-
roads using diesel powered locomotives, Moreover, the sentence adds
little if anything to decisional law (some of which is based on the
Constituiion of the United States) relative to takings for such

purposes and also to the status and obligations of "common carriers.”




RECOMMENDED LEGISLATION

The Commissiont's rocomnendaticns wolld be ocrfvefustst wy ths

enzotrent of tre following veazsurest

Au act to griend Sectinns 1240, 12437, 1255, 1253, 1253a,
12550, and 1257 of, to add T‘li!t’* 7.1 (commeneing with Nee-
ton 1268.07) to Pard 3 af, to add Section 1249a tz, anid o
repeal Sections 12434, 1343.5, 12436, 12457, and 1955 of,
the Code of Civdl Procedurs ond to antandg %cfmm F8090
and 386G of, and to udd Article & (commencing with See-
fiom 16425} to Chapter 2 of Part 2 af Division 4 of Title 2
of, the Government Code and to amend Sections 4908 and
C £304 of the Strests and H?r;rhwav;': Fade reluling fo eminent
domain.

The prople of the State of Colifornic do enact as fatiows:

CCDE CF CIVIL FROCEDURE

Section 12434 {resesled)

Secrow 1. Seetion 12434 of the Code of Civil Procedure
15 repesled.
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2 123.5
Seetion 1243.5 (repeaied])

8rc. 2. Bection 12435 of the Code of Civil Procedure is
repealed.
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hmh%&ém&emwm&&;&s%i&
md&emmmeammdﬂ}ymw
dean: or agreczaent of prsshume :

&%%Mﬂqﬁtﬁ}%h.wwmw
MWAY Bob be iven be evidined or roefoired to b the Wik of the
inste of compensuiion. BRI

@}%MMM%M&MEWw
Seamittt of 140 property patstnnh 16 59 seetion




1243.5
Comment. Section 1243.5 is superseded by Chapter 1 (commencing with
Section 1268.01) and Chapter 2 (commencing with Section 1269.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to
the deposit are superseded by piovisions contained in Chapter 1; the
provisions relating to an order for possesaiosn bnrior t2 judsment are
superseded by provisions contained in Chapter 2.

The disposition of the various provisions of Section 1243.5 is indicated

below:
Section 1243.5 Reconiended Legislation
(Code of Civil Procedure)

Subdivision (&)e-mccmamm oo 1268.01, 1269.01
Subdivision (b)--w-wrmmmcmmmeaeaas 1269.01,
Subdivision (c)-- mmmmmme e 1269.04
Subdivision (d)=w-mcommmmemcm e 1268.03
Subdivigion (@)-vrwimommmccca e 1.268.09
Subdivision (f)e-e-cmmmmmeimee 1269.07
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Section 12L3.6

8 1243.6

{repesled)
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- § 12h3.7
(:: Cozment. Section 1203.7 is superseded by Chapter 1 {cormencing with

Seciion 1268.01) of Title 7.1 of Part 3 »f the Code of Civil Procedure.

The disposition of the various provisions of S=ction 1243.7 1s indicated

below,
Section 1243.7 Recormended Legislatisn
’ {Code of Civil Procedure)
Bubdivision (@) - - wommmeoolo oLl 1268.0k4, 1268.05
Subdivision (b) =---cecmmemmmamaoocan 1268.06
Subdivigion {e) «-w mmmmmmme el - 1268.04, 1268.05
Subdivision (@) -s-eommmem s 1268.05
(:j SUbAivision {e) =-e--emeemocmmm oo 1268.05
Subdivision (i) =--w-sormmmmmalal 1268.05
Subdivision {g) ~----=cmmcmmm———aeeae. - 1268,07
gubdivision (h) mew-wcoommam s 1268.08
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Section 1249 {amended;

oman
type

HAPLYMWIRERTE ¥

sec. D Beotion 1249 of the Code of Civil Procedure is
emended to read :

129. (a} As used in this section, "market value™

means market value unaffected by (1) the public use to which

the property is to be devoted, (2} the public improvement or

preject for which it is being taken, (3} the eminerd Gomain

procesding iteelf, and (h) any preliminary actions on the part

of the condemnor related to the teking or damaging of the pro-

pﬁrtya

{t} For the £y
@se‘a assessing rompensstion and damages, the #ghd
&mmmm&aﬂmwm&sm&w@%& g BT RO L

ispusnee of suEmons and M -aebael fTATHE of the properiy
on ths dats of valuation ~ " - LT ek

- theb dete shall be the messuve of -compensation for efk
property 46 be actually taken: and the jmed AMAZES 10

- property nat aetunily taken but injuviously sffected; i adk
wliere guck demages are aliowed as proviged de under
Septon 12 ; Provided that in ony ense i which the lssue

asure of the
value of the \
property before
injury fo; the
Urpoeee of sesessing
i =

Hon oF davmgns: :
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§ 1249
Comment. Section 1249 states the measure of compensation in eminent
domain proceedings.

Subdivision (a), The problems to which subdivision (a) is directed have

not heretofore been dealt with in California statutory law, but have been
considered in judicial decisions. This subdivision requires that the market
value be determined as if there had been no enhancement or diminution in
market value due to any of the four mentioned Tactors.

In San Diego Land and Town Company v. Neale, 78 Cal, 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase in
the market value of the property to be taken that results directly from
the proposed public irprovement is to be deducted, in effect, in arriving

at the compensable market value, See U,8. v. Miller, 317 U.S. 369 (1943);

City of Sen Diego v. Boggeln, 164 Cal. App.2d 1, 330 P.2d T4 {1958); County

of Los Angeles v. Hoe, 138 Cal. App.2d T4, 291 P.2d 98 (1955). This sub-

division is intended to codify the results of these and similar decisions.
Notwithstanding the rule as to enhancement in value, the California

decisiong are uncertain respecting any decremge in value due to such factors

as general knowledge of the pendency of the public project. Several decisions

seem to indicate that the rules respecting enhoncement and diminution are

not parallel, and that value is to be determined as of the date of valuation

notwithstanding that such value reflects a decrease due to general knowledge

of the pendency of the public project. BSee City »f Oakland v. Partridge,

214 ¢al, App.2d 196, 29 Cal. Rptr. 388 (1963); People v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 104 (1957); and Atchison, Topeka and Santa Fe Reilreoad Co,.

V. Southern Pacific, 13 Cal. App.2d 505, 57 P.2d 575 (1936). Seemingly




§ 1249
to the contrary are Redevelopment Ageney of the City of Santa Monica v.

Zwerman, 240 A.C.A. 70 (1966); People v. Lillard, 219 Cal. App.2d 368, 33

Cal. Rptr. 189 (1963); Buena Park School Dist. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal. Rptr. 250 (1959); and County of Los Angeles v. Hoe, 138

Cal. App.2d Th, 291 P.2d 98 (1955). Subdivision (a} is intended to make
the rules respecting appreciation and depreciation parallel.

Under subdivision (b) of this section, the morket value of the property
on the date of valuation is the “measure of compensation” for property actually
taken and the "measure of the value of property before injury“.las to property
not taken but ipjuriously affected. Subdivision {a), however, requires
that the influence, if any, of the nmentioned factors upon carket value be
considered in determining ccmpensable warket value on the date of valuation.
Thus, with respect to property taken, disallowance of the effect, 1If any, of
the factors has a direct bearing upon the ccrpensation to be awarded. In
cases of rartial takings, however, the effect is indirect. The influence

of the factore is eliminated in determining value in the

so-called "before condition" of the property for the purpose of assessing
severance damages and specianl venefits uvnder Code of Civil Procedure Section
1248, The nature of the public improvement is taken into account, of course,
in determining the value of the property injurisusly affected in the "after
condition™ for purposes of asscssing severance damages and special benefits.

See People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 (1943).

The purpose of the first exclusion listed in subdivision (a) is to
codify the general proposition that the use which the condemnor is to make

of the property cannot properly be considered to have increased or decreased

17
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§ 1249

its market value, See City of Pasadens v. Union Trust Co., 138 Cal, App.

21, 31 P.2d W3 (1934). If, however, the condemnor's proposed use is one
of the highest and best uses 3f the property, the adaptability of the property

for that purpose may be shown by the property owner. BSee San Diego Land and

Town Co. v, Neale, supra.

With respect to the effect of the proposed public improvement itself
an the market value of property being taken for that improvement, compare

City of Qekland v. Partridge, supra, and People v, Lillard, supra.

Subdivision (a) adopts the view cxpressed in People v. Lillard. See

Anderson, Consequence of Anticipated Eminent Domain Proceedings-Is Loss

of Value a Pactor?, 5 SANTA CLARA LAWYER 35 (1954).

As to the effect on market value of prelimirary actions on the part
of the condemnor related to the taking cr damaging of the property, and of

the eminent demain proceeding itself, see Puena Park School Dist. v. Metrin

Corp., supra. Subdivision {a) codifies the view expressed in the Metrim

and similer decislions.

Subdivision {b). The term "morket value" has been substituted for

"actual value" in subdivision (b). This change codifies the decisional law
which uniformly construed "actual value" to mean "market value." See

Sacraments Southern R. Co. v. Heilbron, 156 Cal. 408, 104 Pac. 979 (1909);

Los Angeles v. Pomeray, 124 Cal. 597, 57 Pac. 585 {1899). For simplicity of

expression, the phrase "date of valuation" has been substituted for former
language that referred to "accrual"” of the right to compensation and damages.
No change 1is made in existing rules as to persons entitled to participate

in the award of ecompensation or damnges (sae Paoople v. City of Los Angeles,

-2~




§ 1249

179 Cal. App.2d 558, L cal. Rptr. 531 (1960); People v. Klopstock, 24 Cal.2d

897, 151 P.2a 641 {1944)). Further, no change is made in the effect of a lis

pendens (see Lansburgh v. Market St. Ry., 98 Cal. App.2d L426, 220 P.2d L23

(1950) or in the rule that, s against interwehing rights of persons having
actual or constructive notice of the proceeding, the title of the plaintiff

relates back to the commencement of the proceeding (see East Bay Mun. Utility

Dist. v. Kieffer, 99 Cal. App. 240, 278 Pac. 476 (1929).

The provisions relating to dates of valuation formerly contained in this
section are superseded by Section 1240a. The provision denying compensation
for improvements nade subsequent to the service >f summons is superseded by
subdivision (b) of Section 1249.1.

Decisions construing Code >f Civil Procedure Section 1249 held that
its provisions governing the date of valuation and the making of subsequent
improvements do not apply in proceedings by political subdivisions to take the

property of public utilities under the provisions of the Public Utilities

Code and Sectisn 238 of Article XIT of the Californio Constitution, Citizen's

Util. Co. v, Superior Court, 5% Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d 356

{1963); Marin Municipal Water Dist. v. Marin Water & Power Cs., 178 Cal. 308,

173 Pac. UAQ (1918). This consiruction is continued under this section and

Sections 1249a and 1249.1(b).




§ 1249a
SEC, 6. Section 12492 is added to “he Code of Civil Procedure
immediately following Section 1249, to read:
12L%a. (a) The dats of valuation shall be determined as
provided in this section.
(b) TIf the issue of compensation is brought t2 trisl within
one year after the filing of the complaint, the date of valuation is

the date >f the fi ling of the complaint,

(c) 1If thé issue of compensation is not brought to trial
within one year after the filing of the complaint, the date of
valuation is the date of the commencement of the trial unless
the delay is caused by the defendant, in which case the date

of valuation is the date of the filing of the complaint,

(@) If a mew trial is ordered by the trial or appellate court
and the new trial is not commenced within one year after the filing of
the complaint, the date of valuation is the date of the commencement of
such new trial, except that the date of voluation in the new trial shall
be the same date as the date of valuation in the previous trial if
(within 30 days ofter the entry of judgment or, if a motion for new
trial or to vacate or set aside the judgment has been made, within 10
days after disposition of such motion) the plaintiff has deposited:

(1) The probable just compensation in accordance with Chapter

1 {cormencing with Section 1268.01) of Title 7.1l; or

=1lil-




§ 1249a

(2) The amount of the judgment in accordance with Chapter 3
{commencing with Scetion 1270.01) of Title 7.1.

(e) TIn any case in which & mistrial is declared and the retrial
of the case is not commenced within one year after the filing of the
eomplaint, the date of voluation 1s the date of the commencement of
the retrial of the case, except that the date of valuatiosn in the
retrial of the case shall be the same date as the date of valustion in
the trial in which the mistrial was declared if, within 30 days
after the declaration 2f the mistrial, the plaintiff depogits the probable
just compensation in accordance with Chapter 1 (commencing with Section
1268.01) of Title 7.1.

(ﬁ) Unlesg an earlier date of valuation is applicable under
subdivisions (b} through (e), inclusive, if the plaintiff deposits the
probable just compensation in accordance with Chapter 1 (commencing
with Section 1268,01) of Title 7.1, the date of valuation is the date
on which the deposit is made.

Comment. Sectisn 1249a sunersedes those portions of Code of Civil
Procedure Section 1249 thot formerly specified two alternative dates of
valuation,

Subdivision (a). Section 1249a provides a date of valuation for all

eminent domain proceedings other than valuatiosn proceedings before the

Public Utilities Commission. Sce the Comment to Section 1249,

-15-




§ 1249a

Subdivisions (b) and (c). Subtdivisions (b) and {c¢) establish ithe

date of valuation for cases in which that date is not established by en
earlier deposit of probable just compensation in accordance with sub-
division (F).

The date of the filing of the complaint, rather than the date of
the issuance of swmmons, is used in determining the date of valuation,
Code of Clvil Procedure Section 1243 requires that all proceedings in
eminent domain "be commenced by f£iling a complaint and issuing a summons."
Ordinarily the dates are the same, but this is not always the case. See

Harrington v. Superior Court, 194 Cal. 185, 228 Pac. 15 (1924). As the

igsusnce of summons igs no longer essential to establish the court's

jurisdiction over the property (see Harrington v. Superior Court, supra,

and Dresser v. Superior Court, 231 Cal. App.ed 68, 41 cal. Rptr. 473

(1964)), the date of the filing of the complaint is a more appropriate
date.

Subdivision{c), which continues in effect a proviso formerly con-
tained in Section 1249, retains the date specified in subdivision (b)
as the date of valuation in eny case in which the delay in reaching trial
is caused by the defendant.

With respect to the date that a trial is commenced, see Evldence
Code Section 12 and the Comment to that section.

If & new trial is ordered or a mistrial is declared and the new
trial or retrial is not commenced within one year after the filing of the
complaint, the date of valuation is determined under subdivisioen (d) or
{e) rather than under subdivision (b) or (c). However, if the new
trial or retrial is ccommenced within one year after the filing of the
compla int, the date of valuation is determined by subdivision (b).

16~




§ 12L9a

Notwithstanding subdivision {e), the date of valuation may be an

earlier date if a deposit 3f probable just compensation is made. See
subdivision (£).

Subdivision (d). Under language formerly contained in Section 1249,

guestions arose whether the original date of valuation or the date of the new
trial should be employed in new 4rials in eminent domain proceedings. The
Supreme Court of California ultimately held that the date of valuation
established in the first trial, rather than the date of the new trial, should

be used. See Psople v. Murato, 55 Cal.2d 1, 357 P.2d 833 {1960).

Subdivision (d) reverses the result obtained by that decision unless the
date of valuation has been esiablished by the deposit of probable Just
compensation or the plaintiff deposits the amount of the judgment in accordance
with Chapter 3 (commencing with Section 1270.01) of Title 7.1. The subdivision
applies whether the new trial is granted by the trial court or by an
appellate court. However, if o mistrisal is declared, further proceedings arc
not considered & "new trial,” and the date of valuation i1s determined under
subdivision (e) rather than under subdivision {(a).

Under subdivision (d), the date of valuation is the date of valuation
nsed in the previsus trial if the deposit is made within 30 days after entry
of judgment or, if a motion for a new trial or to vacate or set aside the
judgment has been made, within ten days after disposition of such motion., If
the deposit is made thereafter but prior to the commencement of the new trial,
the date of valuation is the date of deposit under subdivision (f).

Subdivision {e). Under the language formerly contained in Section 1249

the effect, if any, of a misirial upon the date of valuation was vncertain.
An unpublished decision of the court of cppeals held thet the stortive trizl
proceeding was of no consequence in this connection and that if the retrial

begnn more than one year after the date of issuance of summons, the date of

7.




§ 124ga

valuation was the date of the retrial. People v. Hall, 1 Civil No. 29159

{Seccnd Dist. }(1966). To provide an cpprepricte rule, subdivision (e) adopts

the principle established by subdivision (f£) which governs the date of

valuation when a new trial ie ordered. See the Comment to subdivison (£).
For the purpose of subdivision {(e), a “"retrial" following a mistrial

is distinguished from a new trial following an appeal or & motion for new

trial granted under Code of (Civil Procedure Section 657. See subdivision

(e) and the Comment to that subdivision. As to the distinction, see Los

Angeles v. Cole, 28 Cal.2d 509, 170 P.2d 928 (1946); WITKIN, 3 CALIFORNIA

PROCEDURE 2072, § 24 (1954).

Subdivision (f). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 { commencing with Section
1268,01) of Title 7.1 of the Code of Civil Procedure, to establish the
date of valuation as of a date no later than the date the deposit is made.
The rule under the language formerly comtained in Section 1249 was to

the contrary; nelther the depositing of probable just compensation nor
the taking of possession had any bearing on the date of valuation. See

City of los Angeles v. Tower, 90 Cal. App.2d 869, 204 P.2d 395 {1549},

The date of valuation may be earlier than the date of the deposit, and
subsequent events may cause such an earlier date of valuation to shift to
the date of deposit. But a date of valuation established by & deposit
cannot be shifted to a later date by any of the circumstances mentioned

in the preceding subdivigions.

-18-




§ 1249.,1

Section 1249.1 (amended)

{ :} SEc:g. Qaction 12491 of the Code of Civil Procedure is
amended to read: :

1249.1. ra} AN improvements pertaining to the realty that
are on the property at the time of the service of summens
and which affect its value shall be considered in the setessment
of compensation, damages and special benefits unless they are
removed or destroyed before the carliest of the following times:

. 4ey
{1) 'The time the title to the property iz taken by the plain-
tiff

ek
(2} The time the possession of the property is faken by the
plaingiif. R .

{e3 ' :
 {3) The time the defendant meves from the property in com-
‘pliance with an order ehpossession.

@' Th) No wmprovements put upon the properly subsequend o

the dole of the service of summons shall be included in the
assessment of compensation or domages,

Comment, Subdivision (b) of Section 1200.1 restates and supersedes

a provision of Section 124G,




§ 1252

Section 1252 (amended) N _ —_—

1262, [ Payment may be made to the defendunis entitled
_ theroto, or the money may be deposited in Cours for the de-
ieﬂd-m&&i; el e divibubed +0 these entitled thevete s pro-
vided tn Chapler 3 (commencing with Section 1270.01) of Tille
7.1 and withdrawn by those enfitled thereto in accordances with
" that chapier iﬂihunaanqp4n-nd;uxgad&a; ;
MWMW
- amuhuapuuwm&ma,ﬂm»auanyupuaauﬂuw& '
nurtrihﬂpdlnnpanannb4shhnandnaunn&4hn-uuan-puh
WWM&W&M
ant it posgesion has baw tal

SEC, Soction 1252 of the Code uf Cu.ﬂ Procedure is .
@ amenaedtoread {!32 ’

{t) If the plaintiff fails to pay or deposit
the money within the time specified in Section 1251,

the defendants may elect to treat such failure as an

md abandonmernt of the Egooeedig'g or may have exscution
ag in civil cases, - If the m:ney camnot be had on execution, -

the defendants mey again elsct to treat the plaintiffis failure |

tocpay or deposit the money within the time specified in Section
1251 as an inplied-abando'nment of the prooseding. In case

of an implied sbandonment of the prooeeding, upon sotion of the
defendants a dudgment shall be entered diemissing bhe proceeding

and awarding the defendants their recoverable cosfa and dia-

bursements as rrovided in subdivision (o) of Section 1259a, and

such relisf and damapes as are provided in subdiw_i'iaim (&) of
Section 12553, to the same extent &s if the procseding were dise

missed under Section 1255a on motion of the plaintisff,

Comment., Subdivision (a) of Section 1252 is amended in order to eliminate
any distinction between the kinds of deposits that may be made after entry of
Judgrent. Statements have appeared in cases indicating that the defendant's

withdrawal of a deposit made under Section 1252 waives the defendant’s right of

appeal while withdrawal of a deposit made under Section 1254 does not. BSee
=20~




8§ 1252

People v. Heider, £5 Cal.2d 832, 13 Cal. Rptr. 196, 361 ?.2& 916 (1961};

People v. Dittmer, 193 Cal. App.2d 681, 1% Cal. Rpir. 560 (1961). People ¥

Gutierrez, 207 Cel. fpp.2d 759, 24 Cel. Rptr. 701 (1962), has cagt Goubt on
the v;lidity of such statements by holﬁingthat & défe_mﬁa.nt pay withdraw
a deposit mal,ée'under Section izﬁe‘without waiving his right to a new trisl
on the isme of C@P&hﬁa‘ta:}n by Tiling the recelpt end welver of elaims and
defensea, a:cept the clam for rreater conpcnsation, provided in Sectian 1.251}
(recosttied in Section 1270.05). This amendmemt of Ssction 1252 and enactuent
of Sections 1270.0Lm1270.07 makes it clear that withdrawal of any deposit dose
not vesult in a wkiver of appeal or a right to new trial on the issue of Aemie
pensation if that issue is preserved in accordance with Section 1270,05.
sﬁbdivision (b) supersedes the second sentence of Section 1252 as 1%t
formerly read and a portion of subdivision (a)/of Section 1255a. The sub~
division codifise the holding in Southern Public Utility Dist. v. Silw,,

)7 Gal.2d 167, 302 P.2d 5 (1956), and also makes it clear that an implied
abandorment for failure to pey or deposit within the time specified in Sectim '
1251 has the same ‘eonsequences ag an sbandonment on motion of the plaintiff
andsr Section 1255a. Thus, the defendants may recover expenses reasonably and
necessarily incurred in vweparing for trial and during trial and reascndle
attorney fees, appraisel fees, and fees for the services of other experts -
where such fees were raasonabl& and neoessarily iﬁcurred to protect the
dafandanﬁs' interests in the prooeeding. In addition, ti:e defendanta are
entitled to an order restoring them to possession of the prr;perty and to
damages arising cud of the plaintiff's teking and uss of the property. and damages
for ang loss or impelrment of value suffered by the land and improvenents

after the time the plaintiff took possession of or the defendants moved
from‘i.:.he: property in compliance with an order of possession, whichsver is

the earlier.

~20a=




Section 1253 (gmended)

o) Sec. v} Section 1253 of the Code of Civil Procsdure is
arnended to read:

1253, When payments have been made and the hond given,
if the plaintiff elects to pive one, as l'r-*qmred by Sections 1251
and 12 ;2 the mnrt ghall mzke a ﬁnal grder of condemnation,

1354 Cha
EI cmnmemng ot

Q&ommm-h%ﬁnﬂncﬂan&am
A0 B e e ORGSO Y i are e i s WP Y e AT e
Sl iy bise 6 B P IRons e st 1 et Rt £ S SR OBl o sl
S phid el b riiresirech - ooy ~obetres srrr s otusehaioe g -
megsiom—ofthe-properiy= A certified copy of the order shall
therenpon be recorded in the office of the recovder of the
eounty in which the property is loeated. The title to the prop-
erty deseribed in the final order of condemmnation vests in the

a rertified copy of the final order of condewnation is recorded
m the office of the recorder of the eonnty.

PO

clarifying changes.

has made sn order
&t authorizing the

: p_ossessich af the

\EFoperty

plainfiff for the purposes deserilied thersin upon the date that

If the court

Comment. Sectiom 1253 is amended 4o change the rofaercaces o

the appropriale statutory provisions and to make nonsubstantive,

» the final order of condemnation shall also state the date

UpOn OF aiter Which Lhe plalntill Was aubnorized Lo Ta%e

pogee 85100,

ot Low




§ 1254
Section 1254 (repealed)

!, Section 1254 of the Code of Civil Procednrs is
repealed.

1364 Lot Ta onF ense i whick the plainti ia not in pes
reasion of the propeviy ronght to be condamned: the plointid
may; aF 4oy thne after teinl and indereant calered oe pending
8 eppenl from the jidpmment ad aftor payvent vte court fov §
the defendant ef the full wesvnt of the judament and shehk
M«*m&m:ﬁ%ﬁ%i*%%%mﬁ&ﬁé%&w
any furdher dotenges wad conts thet moy be recevered in the )
Prococding, apph¥ ex purte fov an erder suthorbiing it to tuke
W&mi%m&ewhm%&mm
iy H i the Jadgment the cotirt determined thad dhe plaiy- _
i o entitled 1o avquite the property by ompend domain and
émmmmémwmmmmmm
paysent indo estet e eourt chal by ender awiiesie the
Mw%m#&%mtﬁew&vw&e
pendeney of end optit the fnul eonelusion of Hhe Htipation
aad shall; i nevasnaros stayr ol aetions and proceedings pgaingt ) i
#ho piadntif on aocennt thereof: The erder shall state the date '
aﬁawb&h%fﬂuﬂ%&ﬁﬁdﬁﬁaﬁhzﬂihw}cﬁmﬁﬁﬁfﬁw
W+Mnehﬁ&{&ﬂ}ﬂe&3%}wﬁmﬁmmamm
shall be 10 days after the date of the apdba
fey Ad Jenst 1D dayy Brior o the thne ponvension is talion
the plaintil shell serve upen ke defndenis snd Hicie atier-
eonrt nuthorining it to take pussossion of the praperty: A uingle
geRpies Dpen oF waeling to Hhess et the sewe addecss 1o saffi-
-+ A g time efier the eorrd hae mnde an ondan audhoris.
i bhe Plaintil to fohe passasaion PHrgeans o te peiion: the
conrh nyr B webent oF any party to the ominent dopmin
proccediage. erder o iustoane oF & devrease By the amount thet
the pluirtsff s veqtived o Pay inte wourt a8 & faviher pumn
PR e £ seetion-
fe3 Fhe plaintif shall wot be held 4o have nbundoncd ep
watved the right to appeal fran the Judmment by paying nto
acurh ibe armonnt of the judwpent sad sieh further omm 89
sy he reprired by the eotrd and taling pessewien of the
PEOTRELY Pt be thin seckioun:
5 The defenduant; who is entiiled to the wener paid into
eouit for him whon auy Judewent: aball be entitied fe demond
e peveive the full amaunt of the judpment ab aux time there-
after upon ohiainiug na erdes therefor from the conrh; The
foitrh; oF & dadee therend; upen application by seel defondant;
Mwm&ﬂ&m#ﬂ!ﬂeﬂ%%ﬁ&émmw
bise ba delivered 40 hive wpown his SHne o sotisfaction of 4he
w@m%wmﬁ%am«ﬁ%&fw—%&m%
dorment of all defenses to the aetivn op proscoding. exeept 48
4o Hhe amonnd of demapen thet he may be ontitled o ir the
svont that o wow seind s seenteds A prvment de 2 defondand; as
afevenait st be held o be an abondownens by sueh defend-
mﬁ&immwhm—mmmm
HECHEF eoRTenRH 6
e ey awmennt withdvesrn by any parte in exesss of e
amoant e whiteh be is entitled an Snplly determined in the
eminent Aepmin precooding shall be paid witheud foberest e
asnimet paek pasbe
b Fhe puyment of he meney Hde courk s heveinbufore
provided for; shall not diseharge the plainhil from Habiliy
{&kwp*hemuihﬂéiamﬂuéwhm&mm—mﬂ—%%
mortey ahill he and vemuain: an to 1l aecidents; defaleations, e
s&h&mﬁﬂg&mea Wﬂ&?})ﬂ!ﬂ%ﬁi&fﬂe&é&ﬂg—)ﬂ
&b the pigk of the plointil and shell sp remnde vt the nwed
=20,




determmnetion; uid antt the conrt swands the monher; or sush
Purb Hhereed a6 s be detorarined apen; 1o the defendmii i
st e i3 authorind or pegrired by rale of eonrd & tubu
Hy for aey suren the wosey shadl 56 eny e be losk;

a#t seh moneyy; dely receipt for; end to pafely the sar

Wvest e srblen depoaits in leeth weslts B amm
e denigtione

€ Fov dhe purposes of s seebion; & weitien deesgination
yestment Bowsd wivdl be decmed to be the determination of

depasih of mones i the Bhate ! #¥; shall be depeaiies ia
debivery: of bomds or other mecmritien ander this pastion; the
Btirto Controben ahall sppowiion we of Fne J0th and Peoamber
Ghot of ened yead Hhe betiritiied 67 wheh ielciod owrred ob
meraueat depieed and depesiied iy tie fund deslag the six
thoncd aid paid b0 coch plaindi heving o depesit ia the fund
Mmm&m&&m%mmw




§ 1254

Commént. The disposition of the provisions of Seetien 1254 is

Indicated below.

Seeticn 1234 Reccumended Legislation
Subdivigion (a) =-vev-c-ecammcencaciacaa- C.CiP: § 1270.01
SUb@AVIELON (B} ~--nmmmmmmemmacmammemcam C.CiP. § 1270.02
Subdivision (¢} ~-e-ccmcemcccnaneimanaes C.C.P: § 1270.03
Subdivision (d) =ewecvwrmmcacmcracienacnan C.C.P; § 1270.0h4
Subdivision {e) emcveecmcmrmcciaacmncnan - C.C.P. § 1270.07
Subdivision {f) ~--cemecmrumccammcanaeaas C:C.P, § 1270.05
Subdivision {g) -=---reeecmmcceccmnnmaan. - Cie.P. $ 2270.06
Subdivigion {h) ~-<mwem————ccmecaaiicnn C.gt;ge. gﬁ mﬁt.
Subdivisions (i} and {J) «=-m-cc-ceeaaa- -  Govt: Code §§ 15L25-

16427
Subdivigion (k) --ee«-- !.‘ ................. C.CiPs § 1257(b)

2
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§ 12553

| Saection 1255; (amended) -

1252 (3) The pluiutilf may bindon the . rosseding at
uny time after e fifing of the eamaploing g l}:)azm the ex-

iration of 20 deys afice fned indgment, by 2IVIRE o Jo. -
ants a{uI_ ﬂﬁr}g i court s mtw: notice of smeh abandon.

Moty aek- Pl TP i S etiote 2E5hw otk haise
hie-tiall- eaneiit: Shor Breiuplied - aitediivreny - of-sbe- ~proe

{b} The court MY, GhHon ractien made within 30 Gsps after - -
sush abavdonrhent, set aside the abandonmsent 37 it. deten
Mines that 1ha position of the ranviny Party hax oeen subwtan.
. tally clignmed 1o ki detriiaent in Metifiable reliunee THouL
: {We procecding und such Darty caunot he restored to gubh.
v #antially the sume position as if the procceding had not bean
wmianeed, . . _ '
{&} Upen the duertind of 3 moticn to et aside such abandon-
. Ment o, If no sieh motion is ad, npou the expiration of the
Mme £y fling suoh 4 wmaotion,” oh mution of a0y party, a
judiament, -shall be entored  disnuissing tha provesding and

' : ¥ dEGRIENT  1heR) cocts and Hiabummenmg ~.
L ek Hovureradls eosis and disbursomants viall inelnde ( 1} frepgorably 5

: 811 St spetees Ao PREHTTG Tor gl aud :
- ’ doving Wial | anyg {2} rewsunghie aftorney 2aps 2 Sopraisaly nécessarily
' £oes, snd fess o the services 52 othoy experts

Wher. % 2 I PRESONAD

TE 5Lk Tmes wone pessonan,

incorred 0 Brooos: whe defondans s internste

he proceedine, vhether Suel feen waie incurred
Rt s e ATy alipn APy Bianis oy,

N — 0 g B
E Bexvices rondered balore ow Stiay the flidng
of the capmicins .

. These ewsts ang disburtements, nduding experses
and Aoy foos, gy b viziged fu and by a cost bill, to be
prepared, sarved, Sled » &0 taxed 85 in wivi) BEHORY , % e
Wided hewanery ot Lpon judpment of disrnissal on motion
of the plaintik, the deferchi ad ek of Hizver max sl
& cost Wil shall bo filed within 40 days after yotise of entey
of such j;':;dmem T B wold enmby g d;::ﬂ%mm shadl .
Bb dseinrde voporeo fnassrat W BPebE o 4pind whesws the
n&ﬁe&&:&i&:&&&-&é&ayawamm%ﬂ%%&m&r .
" %ﬁfeﬁiﬁée%&ﬂ%ﬁe&&n&ﬂ%ﬂm%mmﬁ&ﬁw
'mia:sea;ﬂiemmmﬂee%«hui&em. .

(&) It after e Plaintit taker poasexion of ov the de
fendant woves from tae Prepexty seught 2o be condemned in
complistnes with wn order b puskesson, the plan i abey.
dong tha Proceeding s by sk POURCITY OF & potiion thepeot
ar it is Qetermjacd thet the DT auos not agve anthority
W take wuel Iluperir or a pariisn tharsg? by emineny Ao-
1nain, e court shull ordiz the pleinti} to deliver Bossession
of anek PROZOrty o sueh porticn Turaof 16 the parties
entitied @ the possession ticrend wul sl make #ueh provi.
FON ax Spall e S5t for the navinent of domages arising cat

\? of e plaingi® 'y tikine and ase of whe pronerty and
awmages Lo any o or Sumcierear of value wuffeced by
tie land ané improvemerts aficr the thae the plaintiff raok _
pomenslon o2 or the gefendust meved from the property - .
sought %6 de condenwed iy, complianee with an order of TOSSGS- ‘
slon, whiehever s the eadien, '

L g




B 1255a

Subdivision (c), of course;-permits recovery of _fees and expenses
only if a canplaint is filed and the proceeding ig 1nter disnissed.
The subdivision has no ‘application if the efforts or resolution of
the plainuiff to acqulre the praperty ds not culninate in the filing

of a complnint

w20




Section 1255b (smended)

Sk, Section 12606 of the Code of Civil Procedure
is am«_ndod to read :

1235h.  (aY The con-1pr=nsatiml and. damages awarded in
an eminent domain procceding shall draw legal interest from
the earliest of the following dates:

(1} The date of the entry of judement.

{ 2% The date that ke possession of the property sﬂ-&gh% iahs . '
vondemund is taken or the damage thereto cecurs.

{3} The date after which the plaintiff mar take possession
of the property as stated in an wrder aa-th-&rmmg plotE v
sadie for possession.

(4} If the amount determined to be prodable just compen-
sation on mation of e defendant wmade wnder Seclicn

269.05 i net depoaaﬁedWMMtMMam

S trrhrtn i S e orcherheber i n ot vl il

(b)Y 1If, after the date that interest begins to acerne , the de-
fendant mntlnnes in actual possession T0f 6 meceiveh vemts:
issnes and wrefits St the property or reccivesr renle or
other ncome thercfrom aitributadle to the period after in-
forest baging o geerne , the valne of such possession and the net
amount of such rents or other tneome ; iesves and profta shall
he offset against the interest ket wm during the peried
ﬁhaée%&aa%eﬂ&amﬁ&mu&meemm
mente; doenen and profits . Thde subdiwision shall noi apply 1
interast acorued under Seetion 1265.03.

(¢} Interest, inmcluding interest acerued due fo posses-
sHon or dam;mg af the property by the pleintiff prior fo
the final’ order in cami!‘cmmtmn, and any offsel ageingt in.

- terest as provided in subdivision (b}, shell be aseestad by the
court rather than by fury.

Lo}

fdj The compensation and damages awarded in an emi-
nent domain proceeding shall conse to draw interesi on the
earlisst of the following dates: :

(1) As to any amount depogited pursnant to Chepter I
{eommtencing with Seetion 2R 1362.01 ) of Title 7.1, ‘{:}131
date that soch amonnt s withdrawn by the person ent 1te
thovets , or if aot withdrawn, on the dete thet Judgment w@?‘)
énferad . sty

f2) As ta any amount depostled purswant to Nestiom
1364.05, the dake af sueh deposul,

&

{3} As ti any amonnt peid dnte et depasifed pursnant
to Chapiter & (commensing with Rection 3354 122007 of Tille
7.7, the date of wach pussevsd deposit |

oo or bhefore the
date specified by

the moving party,
the date specified

(4; As to any ameunt paid to the persen entitled thereto,
the date of sweh payment.

4 H the Fnl ameunt e defondant in Hen entithed o
reecive #n Snalbe determined in the ominent dompin procesds
wm&avw&&eMﬁW&za@ﬁﬁewméﬁem
ot i pad o enart for the defendant after entrr of judg-
wont; the dote of seb ramweat

-27.:




§ 1255b

Comment. Section 1255b states the rules that determine when interest
begins to accrue and when interest ceages to accrue,

Subdivision (a)., In this subdivision, the language of parasgraphs (2)

and (3) has been modified, without substantive change, to conform to usage
throughout Title 7.1 (commencing with Section 1268.01). Paragraph (k) has
been added to reflect the =ffect of Sectiosn 1269.05.

Subdivision (b). This subdivision has been revised to clarify the meaning

of the former language. Under the subdivision, the plaintiff is entitled to
offset against interest (1) the value of possession and (2) the net amount
of rents or other income received, if such rents or income are attributable
to the period after the date interest begins ©o accrue. The last sentence

of the subdivision has been added to conform ©5 Section 1269.05.

Subdivision (¢). This subdivision has been added to codify existing

law by specifying that the court, rather than the jury, assesses Interest,
including interest constitutionally required aé compensation for possession
or damaging of property prior to conclusion of the eminent domain proceeding.
The subdivision alsd codifies cxisting law by specifying that the amount of
the offset against interest provided by subdivision (b} is assessed by the
court and to provide, in effect, that any evidence on that issue is to be

heord by the court, rather thon the jury. See People v. Glumarra Vineyards

Corp., 245 Cal., App.2d ___, 53 Cal. Rptr. 902 (1966).

Subdivision (d). In subdivision (d), paragroph (1) has been revised

to make reference to the appropriate statutory provisions and provide that
interest terminates, on entry of judgment, upon an amount depoeited hefore

judgment pursuant to Chepter 1 {commencing with Section 1268.01) of Title 7.1,

-28-




§ 1255b
After entry of Judgment, such a deposit may be withdrawn pursuant to
Section 1270.05. 8See the Comment to that sectisn, Judicial decisions are
uncertain as t2 the time interest ceases on a deposit made priocr to entry

of judgmwent if the amount is not withdrawm. BSee People v. Loop, 161 Cal.

App.2d 466, 326 P.2d 902 (1958); compare People v. Neider, 55 Cal.2d 832, 13

Cal. Rptr: 196, 361 P.2d 916 (1961). Under paoragraph (1) interest on the

amount on depssit terminates on entry of judgnent even though the amount is
less than the award. If the amount on deposit 1s less than the amount of
the award, the deposit must be increased, on motion of the defendant; under

Section 1268.03. See Deacon Iuv. {o. v. Superior Court, 220 Cal. 392, 31

P.2d 372 (1934).

Paragraph (2) has been added to conform to Section 1269.05, which permits
certain defendants to obtain an order determining probable just compensation.

Peragraph (3) hes been changed to make reference to the appropriate
statutory provisions.

Former paragraph (4) of subdivision (e) has been eliminated as unnecessary.
Thet paragraph referred to the practice of payment ints court pursuant to
Section 1952, which practice hos been sliminated by amendment of Section 1952,
All post-judgment deposits now are made under Chapter 3 (commencing with

Saetion 1270.01) of Title 7.1 and, hence, are covered by paragraph (3).

-29-




8 1257

C

Section 1257 {amended)

m SEc. #kA Soction 1257 of the Code of Civil Procedire
_ i8 athended to read :

1257, (a) The provisions of Part 1T of this code, relative
to new trisls and appeals, except in s0 far as they are incon-
sistent with the provisions of this title, apply to the proceed-
ings mentioned in this titley provided; thet apen the poy-
ment of the spm of woney assensed; and spen the excention
of the bond o build the fonees and eattle puands; ae provided
i section twalve hundred and fftwone; the plainiil chali be
extitied 46 entor ints; improve; and hold pesssmsion of the prop-

- erty sought to be condemned Gf neot sirendy in pesvossion}
o provided in seetion twelve bundred and fifiv-four; and de
ﬁ.%m&&e%mhmm&mm
Bew triel e» apbent shall; after suck poyment and fSling
depesited; ap provided in section twelve hundred und Stvp-dour:
may be applied to the payment of the mepey and
gm#mmmmmmmmm
(b) In all cases where & new fricl kos been granted wpon
the application of the defendant, end ke hos foiled :upon
such trial io obigin greater compensalion thar wos allowed
Rim upon the first trial, the costs of such new trial shall be
tazed ageinst him.

FURE

Cr Commenb. Subdivision (b) is tim same as and sup;rsedaa subdivision (k)
of former Code of Civil Procedure Section 125hks It is included in this section
bacause Section 1254 will -be repealed, but the inciusion of subdivision (b) does
not mean thet the Law Revision Commission has approved the substance of this |
subdivision. Subdivision (b) will be studied during the course of the Cmmnissiont s
study off dminent domain law and the Commission's recammendation ecnoerming this
subdivision will be contained in a mbseéuant racomhendation.

Section 1257 formerly contained an elabarate provise that related to pos-
session pending appeal or mew trial. That proviso was added in 1877 in comnection |
with related changes in Code of Civil Procedure Saction 1254, which dealt with pos-
session after entry of judgment. Bee Code Am. 1877~78, Ch. 651, p. 109, B8 1.2, Sevc:

stubgequent changes %o former Section 1254 deprived the provisc of any effect.
See Housing Authority v, Superior Court, 18 Cai.2d 336, 115 P.2d 468 (19h1).

Accordingly, the provisé has been deleted from subdivision (a). Possession pending
appesl or new trial is now provided for by Chapter 3 (commencing with Section
1?70-01) of Title Tolt '

- s B




Title 7.1

Title 7.1 (added) .

111- :
Skc. ¥/ Title 71 (commencing with Seetion 1268.01) is
added to Part 3 of the Code of Civil Procedure, to read:

TITLE 7.1. DEPOSIT OF PROBABLE JUST COMPEN.
BATION PRIOR TO JUDGMENT; OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT

Cearter 1. Derostt oF ProBaBdLs JURT
CompPrNsATION PRIOR TO JUDHMENT

Comment, This chapter supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions of Section 1243.5 that relate to the
deposit and withdrawal of compensation prior to judgment. Under this
chapter, the condemnor may deposit the amount indicated by an appraisal
to be the compensation for the taking of the property (imeluding any
damage incident to the taking) at any time after filing the complaint and
prior to the entry of Judgment. A deposit may also be made under this
chapter after the original entry of a judgment in the proceeding i1f that
Judgment has been reversed, vacated, or set aside by the trial or appellate
courts., The deposit may be made whether or not possession of the property
1s to be taken. This deposit serves several purpoges: First, it is a
condition to obtaining an order for possession under Chapter 2 (comencing
with Section 1269.01). Second, in scme cases, it fixes the date of
valuation. BSee Section 1249a. Third, if the deposit is withdrawn, interest
ceases on the amount withdrawn on the date of withdrawel, and interest
ceases in any event on the amount deposited upon entry of judgment. BSee
Section 1255b. Fourth, if the depoeit is withdrawn, the witndrawal
entitles the plaintiff to an order of possession prior to judgment. See
Section 1269.06.

The deposit .. to be made after Judgment 1s not govermed by Chapter 1,
but 18 covered by Chapter 3 (commencing with Section 1270.01).
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§ 1268.01

1268.01. Deposit of the amcunt of the appraisal

1268.01. (a) At any time after filing the complaint and prior
to entry of judgment in any proceeding in emirent domein, the plaintiff
may deposit with the court the amount indicated by an appraisal report
to be the compensstion for the taking of any parcel of property
included in the complaint. Such deposit may alsc be made after entry
of judgment in the proceeding if that judgment has been reversed,
vacated, or set aside and no other judgment has been entered. The
deposit may be made whether or not the plaintiff applies for an order
for possession or intends to do so.

{b) Before making o deposit pursuant to subdivision (a) the
plaintiff shall hove an appraisal made of the property for which
the deposit is to be made. The appraisal shall be made by an expert

qualified to express an cpinion as to the value of the property. The
expert shall prerore an appraisal report which sholl set forth all smounts,

opinions, and supporting date required by Code of Civil Procedure Secticn
1272.02 o be inciuded in a statement of valuation data, incluﬁing but not

limited to: e
(1). The value of the property or property interest being va].ued.
(2) If the property is & portion of a larger parcel, the amount of the

damage, if any, to the recainder’ of the le.rger parcel.
(3) TP the property-is a portion of o larger-paxcel, the amount

of the benefit, if any, to the remainder of the larger parcel.

Comment. Section 1268.01 is new. In contrast with former practice,
{1) the deposit may be made without obitaining the court's order therefor and
without regard to an order for possession and (2) the amount of the initial
deposit 1s determined by an appraisal obtained by the plaintiff, rather than
by the court upon ex parte epplication of the plaintiff. Under Section
1268.03, however, the amount deposited may be determined or redetermined
by the court on motion of any interested party.
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§ 1268.01

The words "any parcel of property included in the complaint" have
been used to make clear that a deposit may be made for one parcel conly
even though, under Code of Civil Procedure Section 124k, several parcels

may be included in one complaint. See Weller v. Superior Court, 188 Cal.

729, 207 Pac. 247 (1922).
As uged in this section and in this chapter, "compensation” refers
to all elements of compensation, Including the value of the property
actually taken and eny severance or other damnges less those special
benefits, if any, that are required to be offset against such damages.
See Code of Civil Procedure Section 1248; Evidence Code Sections 811 and 812.
Subdivision (b) comtemplates that the required appraisal be made
either by & merber of the condemnor's appraisal staff or by an independent
appraiser. An appraisal report is necessary to enable the plaintiff to
comply with Section 1268.02 which reguires the notice of deposit to be
accompanied by or to refer to the appraisal report upon which the amount
of the deposit is based. The subdivision requires that the report contain
all information required to be included in 3 statement of veluation data.
In general, Code of Civil Procedure Section 1272.02 {as added by Cal. Stats.
1967, Ch. _ , § 2, p. __ ) requires that such & statement set forth the
appraiser's opinions as to the property's value, severance damages, and
special benefits and specified items of supporting data, including "comparable”

transactions, to the extent that the gpinions are based thereon.
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1266402, Service oflnotice of Goposiis

1266.02 (&} Om makisg 2 deposit parsuzni %o this ehaptes,
%Jﬂ%pﬁixﬁﬁd@mﬁtg%ﬁm&md o % 7

4beosuny the plaintiff shall serve a notice that the depealt

hag been wasie on o}l of the other parties to the proveeding

who bave au iuterest in the Troperty for which the depowit .

was made. Scrvice of such nutive shall be made 15 the manner

pravided in Beetion 1260.04 for gervive ¢i an order for pes- -

sesgion, W&u—m&rmﬁw-m&@

() The notice shall either (1) be acoompanied by &
sopy of the appraisal veport upon which the aniognt of the
deposid is based or (2) state the place whare and the times
when such report may be irspected, ’ 1f th'e'notiée dasignates
a place where and iimes when Lhe report vy be inspected, the
Plaintiff shall meke such report available to 81l parties who |
have an irterest iy the property ab such rlace and timss,




1268.02

Corment. Section 1268.02 is new. It requires that notice of the
deposit be given in all cases t5 facilitate noiions to change the
amount of the deposit (Section 1268.03) or appiicationa to withdraw the
Tunds deposited (Sections 1268.04 and R68.05) . me appraisal report

referrcd to in subdivision (b) is the one required by subdivision (b) of
Scction 1268.01.




§ 1268.03

1268.03. Increase or decrease in amount of deposit

C 1268,08. (a) At any time after a deposit has been made pursuant
to this chapter, the court shall, upon motion of the plaintiff or of
any party having an interest in the property for which the deposit
was made, determine or redetermine whether the amount deposited is
the probeble amount of conpensation that will be made for the taking

of the property.

(b) If the court redetermines the amount after entry of
judgment and before that judgment has been reversed, vacated, or
set aside, it shall redetermine the amount to be the amount of the
judgment. If a motion for redetermination of the amount is made
after entry of judgment and a motion for a new trial 1s pending,
the court may stay ite redetermination until dispositicn of the

(:: motion for a new trial.

(¢) If the plaintifi has teken possession or obtained an order
for possession and the court determines that the orobable amount of
compensation exceeds the amount deposited, the court shall order the
amount deposited to be increased accordingly. If the court determines
that the probable amount of compensation exceeds the amount deposited
and the amount on deposit is not increased accordingly within 30 days
from the date of the caurﬁ‘s srder, no deposit shall be considered to
have been made for the purpsse of subdivision (p) of Section 1249a,

(d) After any amount deposited pursuant o this chapter has heen
withdrawn by a defendant, the court may not determine or redetermine

<:: the probable amount of compensation to be less than the total amount
already withdrawn.
Comment. Section 1268.03 is new. It supersedes Code of Civil Procedure

Section 12U3.5(d) which provided for redetermination of the amount of "probable

TS~ |- o
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§ 1268.03
just conpensatisn.” As to the duty of the pleintiff and the powers of the

court to maintain the deposit in an adequate amount, see G. H. Deacon Inv.

5. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead Land

Co. v. Superior Court, 60 Cal. App. B4k, 213 Pac. 718 (1923).

Under subdivision {#) of Code of Civil Procedure Section 1249a the meking
of a deposit under this chapter establishes the date >f valuation unless an
earlier date is applicable. The second sentence of subdivision {c) of
Section 1268.03 denies that effect to the making of a deposit if the amount
deposited is determined by the court to be inadeguate and is not increased

in keeping with the determinatlon. The second gentence applies only where

the plaintiff has not taken possession of the property; if the plaintiff has
teken possession, the first sentence of subdivision (¢} requires thet the
plaintiff incremse the amount of the deposit in accordance with the court's
order.

Section 1268.08 provides for recovery of any excessive withdrawal
after final determination of amounts in the eminent domain proceeding. No
provision is made for recovery, prior to such final determination, of any
amount withdrswn. Accordingly, subdivision (d) prevents determination or
redetermination of the amount of probable compensation to be less than the

total sum withdrawn




g 1248.,04

1268,.0L, Apulication for withdrawal of Gengsit

1268.04, (a) ExeeDt as provided in subdivision {b),-sdée
ﬂmu*ﬁﬁuﬁﬁ;&u»4&qmehu}4$e~emwnnkﬂ%ﬁanﬂhud-by-ﬁur
evnrpy defendant whxa s ui interest in the propecty for
which: th&-&epwﬁ-m';gmnde Wiy BPDIY 0 The STt fOF Lie
withdrawal of alf or iy wortion of the amonat depogited. The
application shall be verifind, set forth the awpplicant's interest
n the preperty, and veytest withdrawal of 4 stoted amouant
The applicant shali serve & copr of the application on the

£) Application for withdrawal sfter entry of jodpment
shall be made under the provisions of Secticn 127005 unless
the jodgrment has buern roversed, vacited, ar st amde and po
othar pudgment hias beets eutared. . 1

> Geposit bas bean)

Comment. Section L26£.0% iz derived Tror Section 1243.7(aj, (c)e
pfter entry of odgusnt, oroviding ihe judgment entersd has not then
haen reversed, vacated, or sot aside, application for withdrawsl is aade

ander Section 1270.05, rsther thon under teis sacilion.
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5 12060.05

C_ 1268405,  Withdrawal of deposity conflicting claims o deposit

1268.05. (&} Subject te subdivisions (e} ard (4} of this
section, the court shall order the amount regoested in the ap-
pliegtion, or such poxiion of they wmount a4 the appheant may
be entitled. to receive, to be paid to the applicant. No with-
drawal may be ordered until 20 days after service of a copy
of the applieation onr the pluintif, or until the e for all
objections has expired, whichever is later. , '

(b) Within the 20-.day period, the plaintiff may fla objee.
tions to withdrawal o the grounds. _

(1) That other parties to the proceeding are known or be-
lieved to have intercats in the property; or

{2) That an undertaking should be filed by the applicant as
provided in sobdivision (e} of this peetion or ip Section
1268.06, or that the amouit of such an undertaking or the
sureties thereon are insufficient,

(¢} If an objection is filed on the ground thet other partiea
are knowa or believed to have interests in the property, the
plaintiff shall serve or attempt 1o serve on such other parties a
Rotice thal they may appear within i0 days after such service
and object to the withdrawal. The rnotiod shall advise such par-
tiea that their failure to objest will resuls'in waiver of sny
rights against the plaintiff to the extent of the amount with-

- drawn. The notice shell be sereed in the manmer provided in
subdivision {e) of Section 1269.04 for service of an crder for
possession. The plaintiff shell report to the court {1} the names
of parties served and the dates of service, and (2) the names
and Iust known addresses of parties who have neither apreared
in the proceeding nor been served with process and whom the
plaintif was ausble fo serve personally. The applicant ey

C serve parties whom the plaintiff has been unable to serve.
Perties served in the marater provided in snbdivision {e) of
Section 1269.04 shali have mo ¢laim against the plaintiff for
compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain liahle to parties having
au juterest of reeord who are not so served, but if -euch
lighiltity is enforeed the plaintiff shull be subrogated to the
rights of such parties under Seétion 1268.08,

(@) 1f any party ohjects to the withdrawal, or if the plaja-
tiff 20 requests, the court shall determinc, upon hearing, the
amonnis to be withdrawn, if any. and by whos,

{e) If ike eourt determines that an apolicant is entitled
to withdraw sny poriion of a deposit that another party claims
or to whick axecther person may be entitied, the conrt may re-
quire the applicaut, before withdrawing such portion, io file
an undertaking. The undertaking shall secure paymont to such
party or person any amount withdrewn that exeseds the
amount to whiek the applicant is entitled as finally determined
in the eminent doroain procseding, together with legal interest |
from the date of its withdrawal. If withdrawal iz permitted i
notwithstanding the lack of persoral serviee of the application

. for withdrawal upon any party tothe proceeding, the court -

may also reguire that the undertaking indemnify the plaintift

ageinst any lahiiity it may ineur under subdivision (c}. The

oodertaking shall be in such amonnt as is fixed by the vourt,
but if exeeuted by an admitted surety insurer the amount r

shall not exvead the portion claimed by the adverse claimant

or appesring tn belong to another -person. BeThe undertaling way be
: C legre cient gureties anproved by the

, court Athe amotnt shal uble suek portien, - fand in sach cas_eD
{1) Unless the underteking is requived primarily becsuse
C ~of an issue as to title betwoen the applicant nad ssother party

or persor, if the undertaking is exeented by an admitted surety
nsarer the applicant Giing the cndertaking is entitled to
recover the preminm paid for the undertaking, but net to ex-
ceed 2 percent of the face value of the mndertaking, as a
part of the recoverable costs in. the er -in.nt domajn proceeding.
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§ 1268.05

Comment. Section 1268.05 is based on subdivisions (a}, {c), (4),
(e), and (f) of former Section 1243.7. Unlike the subsections on which
it is based, Section 1268.05 does not forbid withdrawal of the deposit
if notice of the application cannot be personally served upon all
parties. The section permits the court to exercise its discretion ae
+0 withdrawal in such cases, as to the amount to be withdrawn, and as
to the requirement of an undertaking.

Nothing in this section precludes withdrawal of the deposit upon
stipulation of all parties heving an interest in the property for which
the deposit was made.

Subdivision (f) has been added to permit recovery of the bond
premium as costs in the proceeding unless the necessity for the under-
taking arises primarily from an issue of title. For use of the same
distinction in assessing the costs of apportiomment proceedings, see

Code of Civil Procedure Section 1246.1 and People v. Nogarr, 181 Cal.

App.2d 312, 5 Cal. Rptr. 247 (1960).




$ 1268,06

C

1268,.00. Security when amount in oxeess of original deposit
is withdrayn

126806, {2y If the ainouni origivally de &
ereased pursusnt 1o Seoticn FREHON L0 e total amount
sooght o be withdrawn exceeds the amount of the origmal
deposit, the applicant, ¢r each applicant if there are two or
move, shall file ap undertaling. The undertaking shall be in
favor of the plainti¥ and shall secure repayment of any
amount withdrawn that excesds the amonnt to which the apphi-
cant is entitled gs fnelly determined in the eminent domaio
procseding, togsther with legad iuierest from the date of ity
withdrawal, 1f the umdertaking is executed by an admitted
surety insurer, the undertsking shall be in the amount by
which the total amount to be withdrawn exeeeds the amount e

_ originally deposited. ~H=gExeci . 5o more suhaent [ The wndertaking
znd T sturelles aphroved Ly the undertslong shall be in | may be
such case §double such amonnt, s - . e e
: ¥ (B} ¥f there aretwo or more applicants, the applicants, W Bt the - -~
tien of filing separate undertaldngs, may jointly file a single MAXI MR
wndertaking in the amouni required by subdivision (a). amoutt that may

{e} The plaintif way waive the underiaking required by be recovered
this section or may consent 1o an undertaking that is Jess than from such sureties
the amount stated by this section. is the amount

(&) Xf the undertsking is executed by an admitted surety which the % 4
insurer, the applicant filing the underieking may recover the - € c-'tal
preminm paid for the undertaking, but not 10 exceed two per- amount to be withe
cent of the face value if the undertaking, as & part of the re- drawn excseds the

coverable cosis in the eminent domeain prz.reaedmg{l. " amount originally :
' Peposited.

Comment. Section 1288.06 is the sawme in substance as
. iommer

subdivision (b) offScction 1243.7. Withdrewal by one or mors

pe e

defendants of an amo nt in excess of the original deposit is
possible if the deposit has been increased as provided for

by Section 126(.03.




1268.07,  dithcrawsl waives all defenses exeent cluim to sreater
comnersation

1266.07,. 11 any portion of {le money dépeaited pursuant to
this chapter s withdrawn, the reccipt of &uy siteh Boney shall
constitnte s wabver by operstivn of Jaw of all claims and
defenses in favor of e persvies vesviving sueh vayinent cxesnt
& claim for gredter corapensativi. Su¥ amoun so pald to any
party shelt be credited apim fhe judgment in the mnicest
domain procceding.

Comametite Seotion 17260407 restatss The scbstance of sundivision
pr h, i
torer
(#) of Sectimm 12u3.7. In adniziicn o, seiving aiss and defenses

other than the claln to srester covnensatisn, wiindrawal of the
deposit also entitles the plaintiff 1o an arder Jor nossession. See

Section 1269.06. CI. Peovle v. lutierrez, 207 Cal. Aos.2d 755,

2L Cal. Rotr. 791 (19823,




g 1248,08

128,08, Repaymeni of amount of sicess withdrawal

126508, Any wwount withdraws by o parety ia cacess of the

amount 1o wkelpbc is eufitled as finally determined v the

’ - - . u . . 3
w_hmh emineny domain procesding shali be paid 1o the party entitled
to ogueh amount, wrether with leeal Jnicrest frosn the date of

ity withdrawal. The rouwrt n which the eminent domain pro-
eeeding iz pendine shalb cuter jidgaiet aceardnghy, 1f the
Judgment is not paid withia 30 days alier s entry, he court
- may, on moilon, enber jadgment against the sureties, 3 sy,
for such aponnt acd interest, '

Comzent. Secticn L28.08 restates the subsizaece of sgbdivision
former .
{n) off Section 1243.7.
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§ 1268.09

1268.09. Limitations on use of evidence sutmitted in connection with
derceit '

1268.09. (a) Neither the amount deposited nor any amount
withdrawvn pursuant to this chapter shall be given in evidence or
referred to in the trial of the issue of compensation.

(b) In the trial of the lssue of compensation & witness may
not be impeached by reference to his appraisal report or other
statements made in connection with a deposit pursuant to this
chapter, nor shall such a report or statement be considered to

be an admisslion of any party.

Corment. Subdivision (a) of Section 1268.09 restates the substance
of subdivision (e) of former Section 1243.5. Subdivision (b) is new.
The purpose of the subdivision is to preclude impeachment of a witness
at the trial by reference to appraisal reports or other statements made
in connection with (1) & deposit and notice thereof under Sections
1268.01 and 1268.02, or (2) proceedings to determine or redetermine
probable just compensation under Section 1268.03, or (3) an application
to withdraw the amount deposited under Section 1268.04 or Section 1268.05.
The subdivision applies, of course, to witnesses for the defendants as
well as to those for the ﬁlaintiff. The subdivision also precludes such
reports or statements being considered to be admiseions of the pariy on

whose behalf they were made. See Evidence Code Sections 813 and 822.

L




§ 1268.10

1268,10, Ueoosit in State Trsasarv unless otherwise reevired

4

1268.10. (a) When money is depwsiied as provided in this
chapter, the court shull order the moncy to be deposiiod in the
State Treasury or, upon weithen veguest of 1he plaiifl filed
with the deposit, i the eonnry treasury, 15 money & depesifed
in the Stute Treasury pursnant to this sertion, it shall be
held, brvested, deposited, and disbureed in the manaer sTrec -
fed in Article § (commencing with Seeiton 164257 of Chapter
2 of Part 2 of Drhvision 4 of Title & of the Qovernuwrnd Code,
and interest canted or ather inerement. derived Trom its javest.
ment shall be apportionsd and disbursed i the mannar speci-
fied in that article.

(b} As between the parties to the proveeding, money de-
posited pursaant 1w this ehapter shall remain st the risk of the
plaintiff oreil paid or made payible to the defendant by order
of the conrt.

Comment, Subdivision {a) of Seetion 12£5.10 is the sane
farmer
in substance ay Section 1243,6, Subdivision /b) is based on the
former
first two sentvences of subdivision (h) of/Section 125k.




§ 1269.;

Title 7.1l-~Chapter 2
Caarrss 2. Possxssion Prios 70 JUnaMesy

«0l Posssssion [ for ri of way o

196901, (a) In ing in eminent dosxin
L, (0 Ja o proselog i e
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‘ (2) Ins entitled 4 tike posseesion prior to Jd
‘ under subdivision (a); and Ch "
with Chapter 1 {cotsmencing with Seétion

{e) The order for poesession shall:

( ::m;‘“ the date after which the plainti mm to
take possession of the property. s ! rofnetia

a later date, suoch dute shall be the earliest date on whieh

the plaintiff would bhe entitled tg take posscasing of tha pron

erty if service were made undexfSe i

order W muJa,




§ 1269.01

Comment. This chapter provides for orders for possession prior to
judgment, and supersedes Code of Civil Procedure Sections 12h43.4 and 1243.5.
Orders for possession subsequent to judgment are governed by Chapter 3
(commencing with Section 1270.1). Subdivision (a} of Section 1269.01
restates the substance »f Code of Civil Procedure Section 12h3.h. The words
"the State or a cownty, city, district, or other public entity" have been
substituted for the words "the State, or a county, or a municipal corporation,
or metropolitan water district, municipal utility district, municipal water
district, drainege, lrrigation, levee, reclamation or water congervation

district, or similar public corporation.” See Central Contra Costa Sanitary

Dist. v. Superior Court, 34 Cal.2a 845, 215 P.2d 462 {1950). The new

ianguage encompasses all proceedings by governmentel entities, agencies, or
~fficers to acquire rights of way or lands for reservoir purposes, whether
the interest to be acquired is o fee, easement, or other interest.

Subdivision (b) restates the substance >f subdivision {a)} and a
portion of subdivision (b) of Code of Civil Procedure Section 1243.5. The
ex parte procedure for obtaining the order for ﬁossession is a continuation
of exlsting law,

Subdivieion {c) is the same in substance as Code of Civil Procedure
Section 1243.5(b), except that the requirement that the order state the
amount of the deposit has been eliminated. Sectisn 1268.02 requires that a
notice of the making of a deposit be served on interested parties.

With respect to the appellate relief available as to orders for

possession, see the Ccrment to Scetion 1269.02.

-'-I‘T'




§ 1269.02

562.02. Ppsasgglion in other casss’

B. (a) In .any proceding in eminent domain
sronght by or on hebalf of iy public entity, publie utility,, 62)
oommon carrier, - to acquire any
pmperrty or proggqrtyo!i::;emn!-, the plaintif! may obtajs an
order for possession ¢ PTOPErY oF interest in
accordance with thix section. Properey oF property
(b) At any time afer fling the complaint and prior to
the entry of judgment, the plaintift may apply to the court for
an order for posession. Such applieation algo may be made
after entry of jndgment if that Jndgmnent has been reversed,
vacated, or set agide and no other judgreeit has been entered.
The application aball be made by Wetisesbmootion, and the notice
of motion l_z!ull be served in the shme manuer 3. a0 order for
Posseasion is served nnder Sootion 126804, 7.
(s) On hearing of the motion, the court shall consider all
relevant evidence, incinding the schednls or Eh.n of operatipn
for axocation af the public improvement and the aitustion of
the property with respect te anch sehedule or plan, and shall
make an order that anthoriyes the plaintiff to take possession of
the pro{:ercy if the eourt detersiines that: o @
(1) The plaintiff is entitled to take the property by eminent
(2) The nead of the plabitift for possession of the property
outweighs any hurdzhip the swaer or oceupant of the property
wﬂlanﬂerifmanion in taken ; and
(3) The plaintiff has depoaited 2 ’ i
in accordanes with Chapter 1 (commencing with Section
1268.01) yued |

6 rOPerty
the ma.!nng of the arder,
Shonplaintidh

(e) Before making er order for possession under this
section the court shall &ispose of any pending motisn under
Section 1268,03 to determine or redetéermine the amount of
probable campensation and, if an increase in the smount of
the deposit is determised, shall require ihe additionsl
amount to be deposited by the plaintiff, :




§ 1269.02
Comment. Sectlon 1269.02 is new.

Subdivision (a). Section 1269.01 provides for possession prior to

Judgment if the taking is for right of way or reservoir purposes. Section
1269.02 provides for possession prior to judgment--whatever the purpose of
the acquisition-~-if the proreeding is brought by a public entity, public
utility, or common carrier. Unlike the ex parte procedure provided by
Section 1269.01, however, this section authorizes an order for possession
only upon disposition of a régularly noticed motion.

Subdivisions {b) and (c). Subdivisions {b) and {c) are patterned

after provisions in other states which provide for obtaining possession
prior to Judgment by noticed motion procedure and which require the plaintiff
to show a need for such possession. See, e.g., ILL. REV, STAT. 1957, Ch.

k7, § 2.1; Dept. of Pub. Works & Bldgs. v, Butler Co., 13 Til.2d 537, 150

N.E.2d 124 {1958). See also, Taylor, Possession Prior to ¥Final Judsment

in California Condemnation Procedure, 7 SANTA CLARA LAWYER 37, 81-86 (1966}.

These subdivisions provide for determination of the motion in keeping with
motion practice generally.

Subdivision (d). This subdivision is based on Code of Civil

Procedure Section 1243.5(b)(4). As the order is obtained by regularly
noticed motion, however, the periocd specified is computed from the date
of the order, rather than the date of its service,

Subdivision (e). See Section 1268.03 and the Comment to that section.

Revisw of orders authorizing or denylng possession. Under former

statutes, judicial decisions held that an appeal might not be taken from
an ex pérte order authorizing or denying possession prior to judgment,

Mandamus, prohibition, or certiorarl were held to be the appropriate

-4G.
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remedies. See Central Contra Costs Sanitary Dist. v, Superior Court, 34 Cal.2d

B45, 215 P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 Pac.

2h7 (1922); State v. Superior Court, 208 Cal. App.2d 653, 25 Cal. Rptr. 363

(1962); City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal.
Rptr. 836 (1961). However, an ex parte order for possessisn following entry

of judgment has been held to be an sppealable order. 8San Francisco Unifiled

School Dist. v. Hong Mow, 123 Cal. App.2d 638, 267 P.2d 349 (1954); Housing

Authority v. Forbes, 47 Cal, App.2d 358, 117 P.2d 722 {194l). No change is
made in these rules as to orders made under Section 1269.01, Section 1269.02,

or Chapter 3 {commencing with Section 1270.01).

1269.03. [Reserved for expansion]
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§ 1269.04

1265.04, Service of srder for possession

126904, (2) As nsed in this section, ‘‘record owner®”
means both (1) the person in whom the legal title to the fee
appears to be vested by duly recorded deeds or other instrao-
ments and (2) the person, if any, who bas an interest in the
property under a duly recorded lease or agreement of parchase.

(b} At least, 88 daya prior fo the time possession is taken
PUTSHADT, n'Eﬁ“Grerr for Possession shiiiuid-panilaiviobe=phin
slappindy the plaintiff shall serve a copy of the vrder on the
record owner of the property and or the occupants, if any.
Fegimemrinmtacamatdained-randondtormion-SiiGlkil-ondiGing, The
court may, for pood eanse shown on ex parte application,
shorten the time specified in this subdivision to & period of not
legs than three days.

\ Serviee of the order shall be made by personal service

unless the person on whom service is to be made has previously

appeared in the proceeding or been served with somunons in the I

proceeding., If the person has appeared or been served with the .

summaons, service of the order for possession may be made by
mail upon such person and his attorney of record, if any.

@, @) If a person required to he parsonally served resides out
of the state, or has departed front the state or cannot with due
ditigenee be found within the state, the plaintiff puay, in lieu of
such personal service, send s copy of the order by registered or
certified mail addressed to such person at his lust known

address. , .

@ 8 The court may, for good cause shown on ex parte appli-
cation, authorize the plaintiff to take possession of the property
without serving a copy of the order for possession upon a
record owner pot oecupying the property.

W A single service upon or matling to one of several per-

5018 having a common business or residence address is suffi-
cient. :

a7

{c) An order for possession made under Bection "““"""*\
1266.02 shall be served on the record owner apd occupénts,
if any, within 10 days alter the making oi the arder.




§ 1269.0k4

Corment, Seetion 1252.04 is derived foon former Section
1243.5(c).. The requirenent that an affidovit be
filed concerning service by mail has been eliminated, Subdivigsion (g)
is a clarification of & sentence in the first paragraph of Sectisn 1243.5(c).
The term "address" refers to o single residentlal unit or place of business,
rother than 1o several such units or places that nay happen to have the
same street or vposteoffice "address." For exsmple, each apartment is
regarded as having o separate address although the entire spartment house

nay have a single street address,

.1




§ 1269,05

1269.05. Deposit and possession on motion of certain defendants

1269.05. {a) If the property to be %taken includes a dwelling
containing not more than two residential units and the dwelling or
one of its units is occupied as his residence by a defendant, and if
the plaintiff has not deposited probable just compensation in accordance
with Chapter 1 (commencing with Sectisn 1268.01), such defendant may
move the court for an order determining the amount of such compensation
for the dwelling and so much >f the land upon which it is constructed
as mey be required for its convenient use and occupation. The notice
of motion shall specify the date on which the moving party desires the
deposit to be made. Such date shall not be earlier than 30 days after
the date noticed for the hearing of the motion and may be any later date.
The motion shall be heard and determined in the same manner as & motion
made to modify e deposit under Section 1268,03.

(b) The court shall make its order determining the probable just
compensation., If the plaintiff deposits the amount stated in the order
on or before the date specified by the moving party, (1) interest upon
that amount shall not accrue and (2) the plaintiff may, after making
the deposit and upon ex parte application ¢o the court, obtain an order
for possession that authorizes the plainiiffi to take possession of the
property 30 days after the date for tﬁe deposit specified by the moving
party. If the deposit is not made on or before the date specified by
the moving party, the compensation awarded in the proceeding to the
moving party shall drew legal interest from that date.

(c) If the proceeding is abandoned by the plaintiff, the amount
of such interest may be recovered as ecosts in the proceeding in the

manner provided for the recovery of other c¢osts and disbursements on

-55-




§ 1269.05
abandorment, If, in the proceeding, the court or a jury verdict
eventually determines the compensation that would have been awarded
to the moving party, then such interest shall be computed on the
amount of such award., If no such determination is ever made, then
such interest shall be computed on the amouni of probable just campensaQ
tion as determined on the motion. The moving party shall be entitled
to the full amount of such interest without offset for rents or
other income received by him or the value of his continued possession
of the property.

(d) The filing of o motion pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit by
the plaintiff of the amount determined to be probable just compensation,
of all claims and defenses in favor of the moving party except his claim
for greater compensation.

(e) A deposit made under this section may be withdrawn in

accordance with Sections 12568,05 and 1268.06.

Comment. Section 126G.05 is new. Except as provided in this section,
the depositing of probable just compensation pursuant to Chapter 1 (commencing
with Section 1268.01) or the taking of possession pursuant to this chapter
is optional with the plaintiff., If a depossit is not made and possession is
nat teken, a defendant is not entitled %o be paid until 30 days after final
judgment. Code of Civil Procedure Sections 1251 and 1268, Section 1269.05
mokes available to homeowners o procedure by which probable just compensation
nay be determined, deposited and withdrawn within a relatively brief periad
after the beginning of the proceeding. For a comparable provision applicable
4o all eminent domain proceedings, see PENN, EMINENT DOMAIN CODE § -407(b).

56~




§ 1269.05

Although Section 1269.05 does not require the plaintiff to deposit
the amount determined, if no depossit is made interest on the eventual award
begins to accrue. See Section 1255b(a)(4). If the proceeding is abandoned
or dismissed, the interest is computed on the amount determined by the court
to be probable just compensation. This section apart, interest would not
begin to accrue until entry of judgment. See Ssction 1255b(e)(l). Interest
does not accrue as to any amount depossited under this section after the date

the deposit is pade. See Section 1255b(d)(2).

Under subdivision (b) the timely making of a deposit under this section
entitles the plaintiff to an order for possession effective 30 days after
the date for the maeking of the deposit specified in the notice of mation
served by the moving party.

The reference in subdivision {a) to the amount of lend "required for

the convenient use and occupation” of the dwelling is taken from Section
1183.1 of the Code of Civil Procedure which deals with mechanic’s liens.
The limitation precludes application of this section to land being taken
and owned in common with the dw2lling, but unnecessary to the convenient

use 2f the dwelling.




§ 1269.06

1269.06. Right of plaintiff to take possessisn after vacation
of properiy or irithdrawal of deposit

1265.06. (a) If the plaintiif has doposited probable just
compensation pursnant to Chapter 1 (commencing with Seetiow
1268.01), possession of the property or property interest for
which the deposit was made may be taken in accordance with
this seetion at any time after each of the defendants entitled to
possession

{1) Vacates the property; or

(2} Withdraws any portion of the deposit.

(b} The plaintiff may apply ex parte to the conrt for an
order for possession. The eonrt shall authorize the plaintiff to
take possession of the property if the court determines that the
plaintiff has deposited probable just compensation pursnant to
Chapter 1 (commencing with Section 1268.01) and that each
of the defendants entitled to possession have:

{1} Vacated the property;or .. - -

{2} Withdrawn any portion ofithe deposit.

{e} The order for possession-shall r- -

{1} Recite that it has been made under this seetion,

(2) Describe the properiy and the estate or interest to be
acquired, which deseription may be by roference t¢ the eom-
plaint,

{3} State the dute afier which plaintiff is anthorized to take
poasession of the property. Unless the plaintiff requests a later
date, sueh date shall be the earliest date on which the plaintiff
wonld be entitled to tiuke possession of the property if service
were made unﬁerl&f_cﬁen 1269.04 on ike day the order i made.

~Subdivision (b} of™




§ 1270.06

Comment. Seetion 1259.00 is new. Chapier 1 (commencing with Section
1268.51) permits the plaintift in deposit probable Just compensation whether
or not 4t obiains an order Zor nossession. This section mekes applicable
o withdrawael of a deposit made nrior ﬁo.judgm,nt the sznalsgous rule that

appliies when a deposit mads aler Judgwent is withdravm. Cf. People v.

Guiierrez, 207 Cal. App.2d 759, 24 Cal. Retr. 781 {1962). It als> permits

she pleintiff to teke possessisn of the properiy after it has been vacated

by all the persons who are enisitled to possezsion. Service of the order Jor
ar: 18 required by subdivision (b) of Scction 1269.04, The time limits
for service of the order for possession on the re;ord owmer and scoupanis are

the same as for an order for possession made under Seetion 1269.01.




g 1269.07

1280407s  Taking possession doc: not waive wight of auocsl

T265.07.  The plaintifl dees not wlandon or waive the right
precceding or{FER L o

 appea! fewin the juwdmuent in the
a new trial by Luking possesdcn of e property parsuant to

this chapter.

ety Sectian 1255,07 is the sarne 1n sche<ance

Ton

Section 1243.5(f), The lanimase nss bees changed Yo

walver of assesl or richt 1o new trizl Ly takire sossession el IN

. - 2 - T L3: - P v il s anes e
ts any order obteined nnder 4his Hudn inelading crisrs vnder

L P . -
the defendant zlse ret-las

Section 12(R.0Z. Undur Joction 1268.07,
515 vipat Lo zopenl or o recussi a now irial upon Tre L:ssoe of oove
pensction even iiough he witharsws the deposit made oy ihe vilaintiff,
thir then

However, zuch withéraval docs waive 21l clzirs anc devenses o

the €laic to compensaiiore




. § 1269,08
(:: 1269.08. Ceourt may enforce right to possession

1269.08. The court in which a proceeding in eminent domein is
brought has the power to:

(a) Determine the right to possession of the property, as
between the plaintiff and the defendants, in accordance with Title
7.1 {commencing with Section 1268,01).

(t) Enforce any of its orders for possession by appropriate

process.
(c) Stay any actions or proceedings brought against the plaintiff
arising from possession of the property.
Comment. Section 1269.08 is new. Subdivision {c¢) 1s derived
from a sentence formerly contained in Code of Civil Procedure Section 1254,
(:: In general, the section codifies judicial decisions which hold that after i
an eminent domain proceeding is begun the court in which that proceeding is

pending has the exclusive power to determine the respective rights of the |

plaintiff and of the defendants o possession and to enforce its determination.

See Marblehead Land Co. v. Los Angeles County, 276 Ped. 305 (8,D. Cal. 1921);

Montgomery v. Tutt, 11 Cal, 130 (1858); Sullivan v. Superior Court, 185

¢al, 133, 195 Pac. 161 (1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, a8

P.2d 147 (1938){placing the plaintiff in possession); Neale v. Superior

Court, 77 Cal. 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal. 375, 4 Pac, 30L  {
(1884){preventing the plaintiff from taking possession or restoring the
defendant to possession). 1In addition to the writs of possession or writs

of assistance which the court may issue end enforce in exercise of its

general jurisdiction (see the decisions cited ngra), orders for possession
<::‘ contemplated by the section include those made under Chapter 2 (commencing
with Section 1269,01) of Pitle 7.1, Chapter 3 (cammencing with Section

1270.01) of Title 7.1, and Section %253 of Title 7.
-H1-




§ 1270.01

Title 7.l--Chapter 3

CoapTer 3. DEPOSITS AND ToSRESSION AFTER Jum}mxm

1270,01. Deposit after judement

1990.01, {a} If the plaintiff is not in possession of the
property to be taken, the plaintil may, at any time after
entry of judmment, deposit for the defendants the amount of
the judgment together with the tnterest then due thereon, but
a deposit may not be made ander this section after the juds-
ment enterrd has heen reversed, vaeated, or set aside and no
other judgniert has been entered.

{b) Upon making the deposit, the plaintiff shall serve a notice
that the deposit has been made on all of the other parties to the
proceeding determined by the judgment to have an interest
in the money {leposited thereon, Bervice of the notice shall be
made it the manmer provided in Sreetion 1270.04 for the serviee
of an order for possession. Service of an order for possession
ander Section 1270.03 is sufficient compliance with this sub-

division.
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§ 1270.01

Caxment. Thils chapter relates to deposits that may be made and orders
for possession that pay be obtained after entry »f the "interlacutory
judgment” in eondermatisn. Tug procedures >f the chapter apply notwithstanding
the pendency of an appenl from the juWlament or o motiosn to vacate or set
aside the judgnent. However, after the "interlocutory Judgment” has been
reversed, vacated, or set aside, depssit and possession procedures are
governed by Chapter 1 (cxwmencing with Seetion 1268.01) and Chapter 2
(camencing with Scetion 1269,01), rather than this chapter. See Sectioms

1268-91,1239a01, and 1269.02. The chapter supersedes forrer

Saction 1254 and =liminetes whatever distinetion here nay have been
between deposits made under Scetion 1252 and Scetion 1254, Under this
chapter, there is but one uniform post-judement deposit procedure, As
to the distinction between the "judgnent" and the "final judgnent" in

eninent domein proceedings, sce Section 1254.7 and Bellflower City

Scuool Dist. v. Shagss, 52 Col.2d 278, 339 P.2a £48 (1959).

Subdivision (a) is similar t> subdivision {a) of fomer
Section 1254. However, the deposit required here is rerely
the amount of the judgment and accrued interest, The provision for an
additional sum t2 securs payment of further carpensation and casts is
contained in Ssction 1270.04%, In addition, the deposit nay be made under
this section without regard 5 an order for possessiosn, This section thus
supersedes the deposlt proccdurcs forperly provided by Szetisns 1252 and 125k,
Subdivision (b) is new., In requiring that notice of the deposit be
given, it parallels Section 1250.02 which reauires that notice of a
pre-jpdgment deposit be sent to the parties having an interest in the
Droperty for which the deposit is mzde. Under Szetion 1254, the defendant

recelved notice thnt the deposit had been made only when served with an

order {or possession. «63-




& 1270.02

1270.02. Order for possession

127062, 1 the judgment determines that the plaintiff is
entitled 1o take the property and the plainti® has made the 4
deposit provided in Section J270.01, the court, upon ex parte
application. of the plaintiff, shall authorize the plaintiff to
take possession of the property pending eonclusion of the
litigation. The eourt’s ordur shall state the date after which
tha phiintiff Is authevized 1o take possession of the property,
Unless the plamtiff roquests a later date, sueh date shall be
10 dnys after the date the erder is made.

Comment. Section 1270.02 restates the substance of a portion

of subdivision (b) of forrer Sectizn 1251,




Z 1270,03

1210.03 Service of order

270,08, At least 10 duys prior to the date possession is
te be taken, the plaintiff shall serve & copy of the order for
possession upon the defendants and their attorneys, either per-
sonally or by mail. A single serviee upon or maiting to one of
weversl persois baving a eomnton business or residence address
iz sufficient.

Comment. Sectlion 127YC.03 is the same 1 substance as sukiivision

{e} of fomer Section 125L. «ith respect o the last santence, see tre

Corment to Section 1289.0L.




1270.0h,

§ 1270.04

Inerease or decreasz in avouat of deposi

1270.04. At any time after the plaintiff has made a deposit
upon the judgment pursusut to this chapter, the eourt may,
upon motion of any defendant, oeder the plaintiff to deposit
such additional amount as the eourt dotermines to be necessary
to secure pavment of any further compensation, costs, or
interest that muy be recovered in the procveeding. After the
making of such an erder, the court may, »n motion of any
party, order ap iucreasze or a deercase in sueh additional
amount. .




§ 1270.04
Comment, Section 1270.04 supersedes subdivisicn {d) of forror

Section 1254k, For the parallel Provision permiitting inerease

or dscrease in a deposit mads prior to entry of Judgment, see S=ction

1268.03.
Decisions under Szetion 14 of Article T of the California Constitution

and Code of Civil Procedurs Section 1254 have held that, where the plaintiff

has taken possession prior to judgment, and judgment is entered for an
amount in excess of the amount deposited, the defendant is entitled to have

the deposit inerzased to the amount of the Judgment, See, G,H, Deacon Inv,

Co, v. Superior Court, 220 Calg 392, 31 P.2d 372 {1934). That rule is I

continued In existence, but the motion to obtain the increase is
made under Section 1268.03, rather than under this section.
The additional amount referred to in this section is the amount deter-

mined by the court to be necessary, in addition to the amount of the judgment

3

to secure payment of any further compensation, costs, or interest that may

be recovered in the proceeding. See Pegpls v. Loop, 161 Cal, App.2d U466,

326 P.2d 90z {1958); City of Loa Augelzs v. Oliver, 110 Cal, DD,
248, 204 Pac,” 750 (1930). Deposit of the amoun: of the judgment itself
is required by Sections 1270,01 and 1270,02,

Code gf Civil Procedure Section 125k vas construed to make the

amount, if any, to be deposited In addition o the judgment to be

discretionary with the trial court. Orange County Water Dist, v. Bennett,

156 Cal. App.2d 745, 320 P.2d 536 (1958). This construction is continued

under thls section.

-6P-




1270.05.

Withdrawsl of deposit

1270.05. ({a) Subject to subdivision {e¢), any defendant for
whoin an amount hag been deposited upon the judgment, or
any defendant determined by the judegment to be entitled to
an gmonnt deposited prier to entry of that judgment, is en-
titled to demand and receive the an.ont to which he is entitled
under the judmment vpom obiaining an order from the eogre
TUpon applcdation by such detesdant, the coort shall order that
soch money be paid to im npon his filivg (1) a satisfaction of
the Judgment or (2} a receipt for the moncey aud an abaidon-
wment of abl claims and dedenses exeopt his aeladn to grester
COTL PCTESRELON.

{b) Upon objection to such withdrawal suade by any party
to the proceeding, the court, in its diserstion, may reguire the
defendant 1o file wn undertalizg iy the manner and apon the
conditions gpeeified i Sections 12485405 and 126806 for with-
drawal of a deposlt priov to Juidement.

(e) Applestion fur withdrawal after entry of judgment
shall be wade muder the provisions of Beetion J268.04 if the
ndgment has been reversed, vaoated, or set aside avd no other
Judmnetit has boen entered. '




§ 1270.05
Ccoment., Section 1270.5 is based on subdivision (f) of forper.

Section 1254, For the parcllel provisions for withdrawal of
a deposit prior t> judgmens, see Sections 1268.05 and 1268.05.

Lecisions under Section 14 of Article I of the California Comstituwtion
and Code of Civil Procedure Section 1254 held that, where a deposit was
made to obtain possession prior.to Judgment, the defendant was nonetheless
entitled to proceed under the provisions of Sectisn 1258 after the entry

of judgment. People v, Dittmer, 193 Cal. App.2d 661, 14 Cal, Rptr. 560

(1961). See also People v. lielcer, 55 cal.2d 832, 361 P.24 916 {1961).

campare G.H, Deacon Inv, Co, v, Suserior Jourt, 220 Jal. 392, 31 P.2d
372 (1934) (practice before any provision existéd for withdrawal of a
deposit made bofore judgment). The languege of tnis section has been
changed to incorporate this construction., The section also has been
changed to permit the court to require security es & condition to with-
drawal in appropriate cases,

Code of Civil Procedur= Section 1254 was construed to permit the
defendant to withdraw any amount paid into court upon the judgment,

whether or not the plaintiff applied for or cobtained an order

for possessiomn.  pasple v.  Gutlerrez, 207 ol Spze2d 759,
24 Cal, motr. 701 (1962). Taat construetisn is contirued in

effect, . Inferentially, S:etion 125% permitted withdrowsl only of the
amount deposited - upon the judgment and not the additional amount, if

any, deposited as security, See People v. Loop, 161 Cal. App.2d 466,

326 P.2d 902 (1958). That construction also is continued in cffect.
The reredy of o perty entitled to an arount upon o judgment where
that amount has been withdrawn prisr t5 judgrent by another varty is set

forth in Section 1268.08, -69-




1270,06s Bevayment of amount of excess withdrawal

120,06, When mouwey is withdrawn purnuant to this chap-

ter, any amount withdrawn by o porson i1 exceess of the swgunt

¢ to which he is entitled as finally determined in the proceeding

shall be paid without interest to the plaintiff er other party

entitied thorefo, and the coart shalt cpter the judpuwnt ac-
eordingly.

Cor-ments section 1270.06 is the same in substance 23

sntéivision {g) of former Section 125k

~T0~




(:: o 8 1270.C7

1 970,07 Taking possession does not waive right of anpeal

1970.07. The plainiiff decs ot abandor or waive the rislit
Lo appeat from the judgment orifedquest a new tria hy deposit-
ing the amount of the Judinent or taking possession porsnaut

to this chapter.
Comments. Scotion 127C.0T is +he same in subsionce 33 suudivision
ORI e,

issue of corpeasation only even though bhe withdraws The deposite This

may he scconplished by #¥ilinz o receint and waiver of 31l ¢laims and

defenses except the claiw to preater compensation. Cf, People Vo

cutierrez, 207 Cel. App.2d 759, 2k Cal. Eptre 761 (19623,




g 1270.00

1270.C8s_ Lewosit in State Treascry uwnlass otherwiss required

1270.08.  Money deposited ax provided in this chapter shall
be deposited in aceordunce with Section 1268.10 and the provi-
stons of that section are applicable to the monny so deposited.

o

Comment, Sectisn 1270.00, which Incurporates oy ralerance

: ; 2R L A, AR R
Seetion 12860.1C, supsrssdes ths {list three sentences of suuve

-T2




§ 16425 {Coverment Code)
GOVERNMENY CODR

16425, Condemnati’én Depogits Fund

7 - M) Articie 9 (commencing with Section 16425) is
added to Chapter 2 of Part 2

of Division 4 of Title 2 of the
Government Code, £o read : _

Article 9. Condemnation Depasits Find

16425. The Condemnation Deposits Fund in the State
Treasury is continued in existence. The fund consigts of all
mouey deposited in the State Treasury under Title 7.1 {eom.
menoing with Section 1268.01) of Part 3 of the Code of Civil

" Proeedure and all interest earned or

other inerement derived
from its investment, The State Treasurer shall receive all

such moneys, duly receipt for, and safely keep the same in the
fundy sngd for suech duty he is liable npon his official bond.

Comment, Sections 16L25-16427 restate the substance of a portien

of subdivision (h) and all of subdivislons (i) and (j) of former Section
1254,




§ 164,26 (Government Code)

1LEL2E, CTnvestment of fund

16426, {a) Money in the Condemnation Deposits Fund may
be invested and reinvesied In any seeurities deseribed i See-
tion 16430 of the Government Code or deposited in banks as
provided in Chapter 4 (commencing with Section 16500) of
Pure 2 of Division 4 of Title 2 of the Government Code.

(b} The Posled Money Investinent Board shall designate
at least once a month the amonnt of money available in the
fund for investment in securities or deposit in bank sccounts,
and the tvpe of investment or deposit and skall so arrange
the investment ot deposit propram that funds will be avail-
able for the immediate payment of any eonrt order or de-
eree, Immediately after snch designation the State Treasarer
shall invest or make deposita in bank acconnts in accordanee
with the designations. For the purpoges of this snbdivision, a
written determination signed by a majority of the members
of the Pooled Money Investment Roard shall be deemed to be
the determingtion of the hoard. Membery may zuthorize depu-
ties to aet for them for the purpese of making determinations
undler this section.

Comrent, See the Comment to section 16495,

¢ T




& 2 AL2T {Governnent Code)

16427, Aovortiomment and disbursement of fund

16427, Interest earned and other increment derived from
investments or deposits made pursnant to this artiele, after
deposit of money in the State Treasury, shall be deposited
in the Condemmation Deposits Fund., After first deducting
therefrom expenses inenrred by the State Treasurer in taking
and making delivery of bonds or other securities under this -
artivle, the State Controller shall apportion as of June 30th
and Doecembar 31zt of each vear the remainder of such inter-
et earned or increment derived and deposited in the fund
during the six calendar months ending with suoch dates. There
shall be apportioned and paid fo each plaintiff having a de-
posit in the fund dvring the six-month period for which an 4
apportionment is made, an amount directly proportionate to |
the total deposits in the fund and the length of time snch de-
posits remained therein. The State Treasurer shall pay vut the
money deéposited by a plaintiff in sach manner and at such
{imes as the court or a jndge thereof may, by order or decree,
direst.

Corment. See the Comment to Section 16108,




§ 38090 (Covernment Code)

Covernmant Code § 38090 (zmenced)

@ SEC AR Seetion  3W09%0 of  the (overnment Code  is
amended to reqd : .

28000, Theﬁghthmmmmmwdmwm&t
#he emw&vki%%m&m&mﬁw‘aﬁ&eﬁeﬁaﬁye&%
Munﬂwwweﬁwmhmm
tiRen fnd the Bivin oF Bueies do propesty web taken bub ta
vionsty cffeeted: datc of vrolnation procecisngs under
this article shall be determived in ateordance with Section
12454 of the Codo of Citil Proeedurc. In cases in sohick
compensalion s ascerinined by refertes apposnted pursyant
to this article, the date of the filing of their report with the
court shall ba depved the de Firial for the purpose of de

of the
camme i enani
of the

.

; 3 6 ol B PP, Aot of
Covents This secticon of tie Park and Flsypround Act of 1509

Governtiznt Code Sectisns 380C0-36213) was enacted in 1913 [Stats.
1513, Che 2b6, p. 127, § 3)s It nes not teen ansided previocasly io
mnfom to the vordons cranges tnr? hove been meds over he vears in h
ne fode of Civil Proceduré. Tae seciion is awendad 1o coniomt, as
nezv &s may be, Yo tho Code of (il Vrocedurcs See new Cods of

Civil Precedure Section 12i9a.

=T




§ 20051 (Government Code)

M Beetion 38081 of 1he Governuent Codo is amendoed
1o read -

3808, Tmproveumenis pliced wpon  the property  afler
tepiton Hhe zervice of swmmons shall not be ineluded in the
assessment of sompensation or damages,

LY

CotwenVe  Thks ssction ol the Parks and Playprounds Aot of 1509
{Sovernmant Code Secticns 3L000-33213) was enacied in 1513 (Stats. 1913,
Che 246, po 417, B 3). With respiet to the constructicn of *his section

e .z:-f.!' L

and ralated sections, sse Uity of los Angeles v. Clessell, 203 Cal. AL,

- 262 Pace 1C8Y (1928], The section is swended %¢ coslnmm to lode of Civil

- Procodure 3ection 1209.1 which orovides that improvassnts plzced apon tus

aroperly after ihne service of sawmons snell not be inciuded in the assesszrent

.
i




l

. § 1203 (Streets and Highways Cods)
ITRERYTS AND HIGHWAYS CCDE

Streets and Highways Cods ¥ 1203 (amended)

Iws Angeles v. Morris, 7% Cal. App. 573, 241 Pac. 4 (1925). The

. Smc. ##) Seation 4303 of the Strects dnd Highways Code
39 amended to read :
4203." Fe» the purpose of saweting the compensation and
Samages; might thesoto phall be deemed to have acerned
ammammammmmm '

8t

1
3
1
4
3
|
3
¥
2

The date of voluation in pracesdings under Chapters 7
(commencing with Section 4185) through 10 (commencing
with Section 4355) of this part shall be deiermitned in oac-
cordance with Section 1249a of the Code of Ciiil Procedure. _
In coases sn which compensation {5 pseeriained by raferees i
sppoinied purswand to this chapler, the date of the filing o the comencement
their report with the court choll be deemed the defe offtridl of the

- for the purposs of determining the date of valuation.

Cament. This section of the Stxect Opening Act of 1903
(8treets and Highways Codé Scctions 11000-44k3) derives fram an
ensctxent of 1909 (Siats, 1909, Ch. 34, p. 1038, § 5). e

tion iz intendsd o accord, as near as may be, with prowisions
of Code 5f Civil Procedure Section 12la that specily tiw:date of
valuation for condemnation proceedings nenerally. See,.'g-tz af Los
Mngeles v, Gliver, 102 Cal. App. 299, 2853 Pac. 298 (198); City of

section is amended 3o sccord with Cade of Civil Proepdure Section
1249e.,

-78-




8 L2, [Swreets and Highways Code)

[ S 5o ey ey
Streets and Hichwevs Code & 204 {mnended)

¥ Beetion 4201 of ibe Hiveets and iighways
ol 1 amended to read

424 No Smprovenumts placed upon the prc,prﬁ,v Pra
peasea to be Wl subsequeat to the dibe wt whieh the sighs
o eompensition wid Jl’zﬁ-H-!ﬂ-Eb A peesasds Sorosce of sume
:.aam shafl e frehaded i the gssessment of compensation or
u&mu te5,

Comment, This section 5o the Street fmening Am: of 3903 {Streeus

and Highways Code Seciions 2C00-BENT) §s amended to conform to Code of

Civil Procedure Section 1249.% vhich provides chat improvements piaced

upon the property aftier the service of sumons shall pot e ineluded in

the asseszmment of campensation sr camnges,




‘Revised 7/11/67

RECCMMENDED CONSTITUTIONAL AMENDMENT

(Anendment of Section 1k, srticle I)

Snc 14 ‘ .
rivate pmpa-ty “ghall noi be “tiken or- damag:ed for

‘publi¢ use without just compensation having first been made 2

. ta, or peid into eourt for, the owner’, Subjpot. “to ihe provi aions

of Section 23a of Article XIX, just compensation shall be
assessed in a court of record as in other civil cases and,
unisss & jury is waived, shall be dstermined by a jury. The
lsgislature may provide for the taking of possssalon of pro=-
perty and the devoting of such property to public use follow-
ing commencement of an eﬁinetrt- domein Egc_:_eading and may pre-
soribe the manner in and the time at which swch posssssion
may be tdcen. Iagélatian m.'nt.!mu'.v'ir.zil.x:._g1 pogsession to be Laken
shall require that (1) befare pogssssion is talen, the pro-
bable amourit, of compensation o he made for the taking of ‘the
property be paid into court for the owner, (2) the smount %o

be paid into court be subject to determination by the court om
motion of any interested party, and {3) the total smount paid
into cowrt be available immediately to the persons that the

gourt detgrmines to be entitled thereto and be withdrawalle

by such persons in accordance with such procedure as the
héSlatpion E! Em- : and ne mighit-aimar on -

: Mhhm&mmm&nﬂhw&
o the use of any corpevetion; exoapt 6 sranieipal eorperation
.jﬂsmamm&rmhmmdmt—m_
_wmmwmmm*
© vigetion; loves; reclamation or water conservation diateiet; op
lsmhrpubhammnn@l B} componsation thereler
hﬁrﬁm&emmmmm&m@hmm

pméed—ihatm&nypmeeeﬁmgmmaeﬂtdm&}nbmgh%
by the Btate; or & esunty; or & munieipal eorporatien; e

-

B0
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Comment. The effect of this revision of Section 1h is as follows:

First sentence, No change 1is made in existing constitutional law

respecting "public use,” 'just compensation,” "inverse eondernation,” or
the general requirement that property not be iaken or damaged until compensation

is made to or paid into court for the owner. See People v, Chevalier,. 52

Cal.2d 299, 340 P.2d 598 {1959), and City and County of San Francisco v. Ross,

44 Cal.2d 52, 279 P.2d 529 (1955} (public use); Metropolitan Water Dist. v.

Adams, 16 Cal.2d 676, 107 P.2d 618 (1940}, and Sncramento eic. R,R, Co. v,

Heilbron, 156 Cal. 408, 10U Pac. 979 (1909)(just compensatisn); Bauer v.

Ventura County, 45 Cal.2d 276, 289 P.2d 1 (1955), and Rose v. State of

Californid, 19 Cal.2d 713, 213 P.2d 505 (1942)(inverse condemnation proceedings);

Hellbron v. Superior Court, 151 Cal. 271, 90 Pac. T06 (1907), and McCauley
v. Weller, 12 Cal, 500 (1859)(pre-payment or payment into court}.

Second sentence. This sentence states the eatablished judicial construc-

tion of deleted language that required that "compensation shall be ascertained

by & jury, unless a jury be waived, as in other eivil cases in & court of }

record, as shall be prescribed by law.” See City of Los Angeles v, Zeller,

176 Cal. 194, 167 Pac. 849 (1917). With rzgpect to the requirement that the

power of eminent domain be exercised through judicial proceedings, see

Wilcox v, Bngebretsen, 160 ' Cal. 288, 165 Poc. 750 (1911); and Weber v. Board r

of Suprs. Senta Clera Co., 59 Cal. 265 (1881). Regarding the assurance of

trial by jury in condemmation and inverse condemnation proceedings, see

Yallejo ete, R.R., Co. v. Reed Orchard O»., 159 Cal. S5k5, 147 Pae. 238 (1915),

and Highland Realty Co. v. San Rafael, 46 Cal.2d 669, 298 P.2d 15 {1956).

The words "Subject to the provisions of Sectisn 23a of Article XTII" are i

included to prevent any implication that Section 232 is superseded by the

-32-




readoption of thls section. Bection 232 empowers the Legislature to authorize
the Public Utilities Commlssion to determine the compensation to be made in
takings of public utility property. Sectisn 232 is limited in application to

property that is already devoted to & public use. See 8,H. Chase Lumber

Co. v. R.R, Corm'n, 212 Cal. 691, 300 Pac, 12 {1931). The procedure for

determining just compensation adopted pursuani to Section 23a {see Public
Utilities Code Sections 1L01-1421) is not exclusive and is an alternative to
proceedings under Title 7 {commencing with Section 1237) of Part 3 of the
Code of Civil Procedure, PFurther, in cases in which compensation is deter-
mined by the Public Utilities Commission, the procedures of the Code of Civil
Procedure other than those for assessing compensation are available to the

parties. BSee Citizen's Util. Co. v. Superior Court, 59 Cal.2d 805, 31 Cal.

Rptr. 316, 382 P.2d 355 (1963). No change is made in these rules.

Third sentence. This sentence replaces the former authorization for the

taking of "immediate possession" by certain entities in right-of-way and a

reservoir cases, and removes any doubt whether the Legislature may, by statute,

provide for possession prior to judgment. See Steinhart v. Superisr Court, 1

137 Cal. 575, 7O Pac., 629 (1902). Compare Spring Valley Water Works v.

Drinkhouse, 95 Cal. 22Q 30 Pac., 218 (1892); Hcilbron v. Superior Court, 151

Cal. 271, 90 Pac. 706 {1907). See also Taylor, Possesaion Prior to Fipal

Judgment in Californis Condemnation Procedurc, 7 SANTA CLARA LAWYER 37, 56-Th

(1966). The sentence also permits the Legisloiure to classify condemnors
and public purposes in this connection.

Fourth sentence. This sentence clarifies the application of the first

sentence of this section to the taking of possession in eminent domain

Proceedings. It requires that, before possession of the properiy is taken,
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the probable amount of compensation that eventually will be awarded in the
proceeding be paid into court for the owner., It also adds a reguirement,
not heretofore irposed by this section, that the funds paid into court be
avallable to the property owner prior to termination of the proceeding,

The subdivision thus accords with decisions of the California Supreme Court
holding that, before property is taken, coopensation must be paid into court

for the owner. See Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629

(1902). The subdivision permits the Legislacure to specify whether the smount
paid into court is determined initially by the plaintiff, by the court, or

in some other monner, but requires that such amount be subject to determination
by the court on motion of an interested party.

Language deleted., In deleting the second portion of the first sentence

of this section, this revision eliminates language that prohibited "appropria-

tion" of property in certain cases, '"until full compensation therefor be first
made in money »r ascertained and paid into court far the owmer." This language
was held to add nothing to the meaning of the first portion of the sentence.

See Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629 (1902). A more

explicit requirement is imposed by the fourth sentence of the section as ;

revised.

The revision also deletes language which required that, in certain cases,
compensation be made "irrespective of any benefits from any improvement proposed.”
This lipitetion as to the offsetting of benefits applied only to private corpora-
tions taking rights of way or lands for reservoir purposes and probably was in-
operatiye under the egual . protection clause of the Fourteenth finendment to the

Constitution of the United States. See Eeve;gdge v. Lewis, 137 Cal. 619, 70 Pac.

1083 (1902); People v. McReynolds, 31 Cal. App.2d 219, 87 P.2d 734 (1939). In

-8l




deleting the langunge, this revision clarifies and wnfetters the power of the
Legislature to deal with the offsettiﬁg of benefits in eminent domain pro-
ceedings. The subject is now governed by Section 1248 of the Code of Civil
Procedure,

The provisoc to the first sentence of this section, and the next
following sentence, which dealt with "immediate possession"” in right of way
and reservoir cases are superseded by the third and fourth sentences of the
revised section.

In deleting the last sentence of this section, this revision eliminates
a provision which stated, in effect, that property might be taken by eminent
domain for certain logging or lumbering railroads, and that such taking
constituted the taker a common carrier. The provision was added in 1911
and was never construed or applied by the appellate courts, Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the Code
of Civil Procedure and Section 1001 of the Civil Code. The portion of the
sentence that made the taker a common carrier was declaratory of judicial
decisions which hold that acquisition of the right of way by eminent domain is

cogent proof that the carrier is a "common carrier" with respect to that line,

See Traber v, Railroad Commission, 183 Cal. 304, 191 Pac. 366 (1920); Western

Canal Co. v. Reilroad Commission, 216 Cal. 639, 15 P.24 853 (1932). See also

Amnots., 86 A.L,R., 552 (1933), 67 A,L.R., 588 {1930). Deletion of the sentence

therefore makes no change in existing law,




